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MASSACHUSETTS LAW QUARTERLY 


WRITS — A PROPOSED CONSTITUTIONAL AMENDMENT 
WHICH OUGHT NOT TO BE ADOPTED 


Article V of Chapter VI of the Constitution, adopted in 1780, 
reads: 


“V. All writs issuing out of the Clerks office in any of the 
courts of law, shall be in the name of the Commonwealth of 
Massachusetts: They shall be under the seal of the court from 
whence they issue: They shall bear test of the first Justice of 
the Court to which they shall be returnable, who is not a party, 
and be signed by the Clerk of such court... .” 


House Document 1261 would amend the article by adding at the 
end the words, “All writs shall be uniform throughout the Com- 
monwealth.” 


It was reported “ought to pass” and was “placed on file.” 
We respectfully suggest that it ought not to pass. 


If adopted it would hamstring the courts in their proper func- 
tion of adjusting writs to the varied needs in the administration 
of justice which they now have as part of their “general powers” 
under G. L. Chap. 220, Sec. 2 and Chap. 223, Sec. 16. 

F. W. G. 





NEW PROPOSALS FOR A CONSTITUTIONAL CONVENTION 


Five bills for the calling of a convention have been filed and 
referred to the Committee on Constitutional Law as follows: 
Senate 6, Senate 142, House 1274, House 2056 and House 2367. 

A brief account of the hearing on the proposals on March 2, 


1960 and its adverse results appeared in the “Quarterly” for 
April, 1960 (pp. 2-3). 
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JUDICIAL COUNCIL 


FOREWORD 


BRIEF HISTORY OF THE JUDICIAL COUNCIL AS AN ADVISORY BODY 
AND ITS RELATION TO THE COURTS, THE BAR AND 
THE ADMINISTRATION OF JUSTICE 


The Judicial Council was created by St. 1924, Chapter 244 (see 
copy printed on page 6), “for the continuous study of the organi- 
zation, rules and methods of procedure and practice of the judicial 
system of the Commonwealth, the work accomplished and the re- 
sults produced by that system and its various parts.” 


Brier ACCOUNT OF THE HISTORY OF THE COUNCIL 


As the purpose and history of the Council may not be familiar 
to the more recent members of the legislature, public officials and 
members of the legal profession, a brief outline of the story may be 
of assistance. 

The Council was created as a purely advisory body on the recom- 
mendation of the Judicature Commission of 1919-20 of which the 
late Mr. Justice Sheldon was chairman, with George R. Nutter of 
Boston and Addison L. Green of Holyoke as his associates. In the 
course of their second and final report, after referring to the reports 
of various special commissions, of bar association committees and 
other bodies, they said: 

“The legislative committees on the judiciary and on legal affairs are in con- 
stant session every year hearing petitions for legislation of every variety rela- 
tive to the courts, submitted mainly by individuals. Some of these suggestions 
have been carefully prepared and thought out, while many of them have not. 
These committees render good service to the Commonwealth in dealing with 
such proposals. Both of these committees, however, are overburdened with 
the many petitions for legislation presented to them every year, in addition 
to the work of the individual members in other connections. 

“Tt is not a good business arrangement for the Commonwealth to leave the 
study of the judicial system and the formulation of suggestions for its develop- 
ment almost entirely to the casual interest and initiative of individuals. The 
interest of the people, for whose benefit the courts exist, calls for some central 
clearing house of information and ideas which will focus attention upon the 
existing system and encourage suggestions for its improvement.” 

The report of that commission (H. 1215 of 1921) contributed to 
start a movement throughout the country which was described in 
the Handbook of the National Conference of Judicial Councils 
(organized about 1930) by its chairman, Hon. James W. McLendon, 
Chief Justice of the Texas Court of Civil Appeals, as follows: 

“Characterized by Dean Wigmore, at the time of its republication (February, 
1937) in the American Judicature Society Journal, as the spark . . . was the 
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celebrated address of Roscoe Pound, dealing with “The Causes of Popular 
Dissatisfaction with the Administration of Justice,” delivered before the 
DY Minneapolis Convention of the American Bar Association in 1906. Some 
seven years later the American Judicature Society was born, having for its 
general objective improvement of judicial administration. That organization 
has from time to time sponsored important expedients and methods designed 


ee to effectuate this objective. Among these was the judicial council—an official 
ni- | body charged with the duty of continuous study of the judicial system and 
ial its functioning, and the devising of methods for the improvement of the sys- 
re- tem and its adaptation to present day needs. 


“Probably the first organization of this character was the Board of Circuit 
Justices set up in Wisconsin in 1913, which has functioned splendidly in its 
limited field of court procedure. A similar body was authorized in New Jersey 
in 1915. It was not, however, until the comprehensive final report of the 





wr Massachusetts Judicature Commission in 1921, recommending creation of a 
nd judicial council in that state, that the movement attained concerted semblance. 
be The following year, upon recommendation of Mr. Chief Justice Taft, the 
Federal Conference of Senior Circuit Justices was created; and in the next 
m- seven years state judicial councils were created: In Oregon and Ohio in 1923; 
the in Massachusetts and Maryland in 1924; in Washington and North Carolina 
of in 1925; in California and North Dakota in 1926; in Kansas, Rhode Island 
the and Connecticut in 1927; in Virginia and Kentucky in 1928; and in Texas, 
rts Michigan, Illinois, Pennsylvania and Idaho in 1929. 
ind “At the present time more than half the states have judicial councils; all 


of which, though varying widely in their component personnel, have the above 
on- common objective.” 


ela- As stated in the “Handbook” of 1942 (p. 62), “The Judicial 
ions Council is now an established institution.” 
net. Shortly after the creation of the Massachusetts Council in 1925, 
on the legislature also submitted the following request to the Council: 
hon | 1925 Reso_ves, CHAPTER 27 
the “Resolved, That the judicial council is hereby requested to investigate ways 
lop- and means for expediting the trial of cases and relieving congestion in the 
The | dockets of the Superior Court, and, among other things . . . measures for dis- 
tral | couraging frivolous appeals; measures for requiring parties to frame issues 
the | in advance of trial by greater specification in the declaration of what the 
plaintiff in good faith claims and greater specification in the answer of what 

1 to the defendant admits or in good faith denies, with suitable penalties for frivo- 

, lous or unfounded allegations and denials; ways and means for encouraging, 
1 - so far as consistent with constitutional rights, trials without jury . . . and any 
09 other ways and means that may appear feasible to said council for improving 
on, 


and modernizing court procedure and practice so that, consistently with the 
ends of justice, the proverbial delays of the law and attendant expense, both 
1ary, to litigants and the general public, may be minimized. (Approved April 24, 
3 the 1925.)” 
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Since that time the legislature has constantly passed resolves 
requesting reports on the specified matter of pending bills on which 
the legislature wishes advisory assistance. With the rare exception 
of matters so broad in scope that the Council is not equipped to 
deal with them these requests have been answered with the judg- 
ment of the members of the Council and their reasons. Each an- 
nual report has been reprinted by the Massachusetts Bar Associa- 
tion in the Massachusetts Law Quarterly for the information of the 
courts and the bar throughout the Commonwealth. 

For the convenience of the legislature and the courts and prac- 
tising lawyers we call attention to the fact that annexed to the 27th 
report was an index to the contents of these reports since 1919, 
with an introductory statement and an annotated list of about 
150 statutes passed after recommendation of the Judicature Com- 
mission and of the Judicial Council since 1919, with references to 
the reports where the reasons for each statute may be found. This 
list of statutes brought down to 1954 numbered 177 with references 
was reprinted for reference in the Massachusetts Law Quarterly 
for February 1955, Vol. 40, No. 1. References to five more statutes 
passed in 1955 appear on p. 5 of the 31st report, five more in 1956 
on p. 6 of the 32nd report, four more on pp. 4-5 of the 33rd report, 
seven more in 1957 on p. 6 of the 34th report, seven more in 
1958, seven in 1959 and seven in 1960 (see p. 8 of this report), 
making more than 200 statutes under which lawyers are earning 
their living in practise and the courts are administering justice. 

The various reports also contain the reasons for all negative re- 
ports on bills referred to the Council with request for report, of 
which there were many. 

With this introduction, which we hope may be helpful, we pro- 
ceed with report of the work of the Council during the year 1960. 


THE ACT CREATING THE JUDICIAL COUNCIL 
Acts or 1924, CHapTer 244 


As Amended by St. 1927, c. 923, St. 1930, c. 142, and St. 1947, c. 610 
Now Appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


An ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL CoUNCIL TO MAKE 
a Continuous Stupy OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE Courts. 


Be it enacted, etc., as follows: 
Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading “Judicial 
Council,” the following three new sections—Section 34A. There shall be a 
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Judicial Council for the continuous study of the organization, rules and 
h | methods of procedure and practice of the judicial system of the common- 
: wealth, the work accomplished, and the results produced by that system and 





on its various parts. Said council shall be composed of the chief justice of the 
to supreme judicial court or some other justice or former justice of that court 
g- appointed from time to time by him; the chief justice of the superior court 
n- | or some other justice or former justice of that court appointed from time 
ia- | to time by him; the judge of the land court or some other judge or former 
he judge of that court appointed from time to time by him; the chief justice 
of the municipal court of the city of Boston or some other justice or former 
| justice of that court appointed from time to time by him; one judge of a 
th probate court in the commonwealth and one justice of a district court in 
the commonwealth and not more than four members of the bar all to be 
19, appointed by the governor, with the advice and consent of the executive 
ut council. The appointments by the governor shall be for such periods, not 
m- exceeding four years, as he shall determine. 
to Section 34B. The Judicial Council shall report annually on or before 
his December first to the governor upon the work of the various branches of 
ces the judicial system. Said council may also from time to time submit for the 
rly consideration of the justices of the various courts such suggestions in regard 
tes to rules of practice and procedure as it may deem advisable. 
956 Section 34C. No member of said council, except as hereinafter provided, 
ort, shall receive any compensation for his services, but said council and the 
in several members thereof shall be allowed from the state treasury out of 
rt), any appropriation made for the purpose such expenses for clerical and other 
ing services, travel and incidentals as the governor and council shall approve. 
The secretary of said council, whether or not a member thereof, shall receive 
a from the commonwealth a salary of five thousand dollars. 
, of 
MEMBERS OF THE COUNCIL 
oT O- Freperic J. Mutpoon of Westwood, Chairman 
60. Staney E. Qua of Lowell KENNETH L. Naso of Weymouth 
Revusen L. Lurie of Brookline CuHar_es W. Bartiett of Dedham 
Joun E. Fenton of Lawrence Livincston Haut of Concord 
Joun C. Leccat of Lowell RayMonpD F. Barrett of Quincy 
EuisaH Apiow of Boston 
) Frank W. GRINNELL, Secretary, 60 State St., Boston 
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THIRTY-SIXTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


CHANGES IN THE COUNCIL SINCE 1959 


Since the last report, Frederic J. Muldoon of Westwood, Chair- 
man of the Council, Hon. John C. Leggat of Lowell, Chairman 
of the Administrative Committee of the Probate Courts, Hon. 
Kenneth L. Nash of Weymouth, Chairman of the Administrative 
Committee of the District Courts and Livingston Hall of Concord 
were reappointed as members of the Council. 


RECOMMENDATIONS ADOPTED IN 1960 


During the last session the legislature adopted, either verbatim 
or in substance, the following recommendations of the Council: 


(For reasons, see 35th report, pages referred to.) 


CuHaprer 179—Permitting certain fiduciaries to act during the period allowed 
for appeal from appointment. The substance of this act was recommended 
by the Council in its 34th report in 1958 for reasons stated on page 45. 

Cuapter 263—As to denial of signature and a demand for proof under Section 
29 of General Laws Chapter 231. For reasons, see 35th report, p. 72. 


Cuapter 298—As to computation of interest by the clerk on damages in civil 
cases. For reasons, see 35th report, p. 69. 

Cuapter 326—Zoning—that limited variances or special permits shall not take 
effect until notice is recorded in the registry of deeds. For reasons, see 35th 
report, p. 68. 


CuaPTer 352—As to partial removal of certain actions of contract from District 
Courts to the Superior Court. For reasons, see 35th report, pp. 56-59. 


CuaprTer 365—Zoning appeals—relative to procedure. See 35th report, pp. 64-68. 


Cuaprer 463—To permit recovery of rent in a summary process action. For 
reasons, see 35th report, pp. 21-22. 


OrHeEeR MATTERS IN THE Tuirty-FirrH Report 


Nineteen other matters were discussed in the Thirty-Fifth Re- 
port at the request of the legislature. Some of the bills referred 
were reported adversely because, for reasons explained in the re- 
port, in the opinion of the Council, the subject of the bills was 
sufficiently covered by existing law. Other bills were reported ad- 
versely because, for reasons explained, they ought not to be 
adopted. All of these negative reports (listed in the table of con- 
tents of that report) were followed. 
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Reports REQUESTED BY THE LEGISLATURE IN 1960 ON THE 
Sussect Matrer or Brituts REFERRED 


These are all listed in the Table of Contents and are discussed 
in this report. 





THE CRITICAL CONDI -ION OF THE SUPERIOR COURT 


The Council was created for the purpose stated in the act of 
1924 “for the continuous study of the organization, rules and meth- 
ods of procedure and practice of the judicial system of the Com- 
monwealth, the work accomplished and the results produced by 
that system and its various parts” and “to report upon the work 
of the various branches of the judicial system.” 

In 1959 the 100th anniversary of the Superior Court was cele- 
brated with appropriate ceremonies. A proclamation was issued 
by His Excellency, the Governor announcing the occasion, reciting: 

“Whereas in these times when in other parts of the world the administra- 
tion of justice by means of a court and jury has been subjected to criticism 
and derision, it is fitting that the citizens of Massachusetts show their appre- 


ciation for the great trial court of the Commonwealth which has so faithfully 
preserved our legal heritage.” 


and calling on the people of the Commonwealth to express appre- 
ciation to the Court “which for the past century has brought honor 
to the administration of justice.” 


A joint resolution of appreciation of the Court was adopted by 
the General Court and a concurrent resolution of the two branches 
of Congress expressing appreciation of the Court “for its outstand- 
ing leadership.” 

Eloquent addresses were made at the State House by the presid- 
ing officers of the legislature and later, at a great banquet, by 
judges and lawyers—all in appreciation of the effective work of 
the Court in the administration of justice and the gradual exten- 
sion of its jurisdiction by legislation into the state-wide court of 
general jurisdiction. Within the last few months the centennial 
story by Mr. Dimond, of the “Origin and Development of the 
Court” has been published by Little Brown as a permanent record 
of a great chapter in the legal history of Massachusetts. All of this 
was leading up to the beginning of a new step forward by the 
Court with the cooperation of a hard working bar in reducing the 
congestion and re-arranging the court sessions throughout the 
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Commonwealth to provide more prompt and business-like arrange- 
ments for litigants and their counsel in the various counties. 

Soon the Court was prevented, not only from continuing the 
work planned, but from keeping up with the work accomplished 
in recent years. 

Knowing something of this the Judicial Council, in accordance 
with the purpose for which it was created as quoted at the begin- 
ning of this report, applied to the Court for information as to the 
facts which caused the stoppage of work. 

From the information we received the following facts appeared. 
It is not always easy to realize the practical importance of details 
in the administration of a statewide undertaking such as the Su- 
perior Court. Their importance, presumably, was not fully ap- 
preciated by the legislature, but as the situation is very serious, we 
feel that we should call attention to it as follows. 


THE ConpDITION ON JUNE 30, 1959 


On June 30, 1959, at the close of the Courts’ 100th birthday, the 
Court was up to date on the criminal side. Civil docket entries 
totaled in that court year 32,123 but were greatly exceeded by dis- 
positions which were 38,053, and the number of civil matters re- 
maining undisposed of at year end had undergone a substantial 
decline. The employment of auditors in various of the counties was 
being terminated as the cases therein reached trial in a year or 
less. The employment of district court judges, called for work in 
the Superior Court under the provisions of Chapter 472 of the Acts 
of 1956, was being curtailed, and where eighteen or twenty had 
served at a time on the Superior Court in the prior court year 
there were but six or seven on an average serving with the Court 
in the spring of 1959. The transfer of contract and tort cases with 
small damage potentials to the district court under the provisions 
of Chapter 369 of the Acts of 1958 had resulted in 5,669 of such 
cases going to the district courts where they were being handled 
with dispatch. 

The increase of the number of Superior Court Judges by six un- 
der the provisions of Chapter 609 of the Acts of 1958, had resulted 
in an intensive survey by the Chief Justice of the needs of each 
county on the criminal and civil sides. Acting under General Laws, 
Chapter 212, Section 14A, the schedule of sittings had been re- 
vised throughout the Commonwealth following conferences in each 
county with Clerks, District Attorneys and bar groups. This re- 
vision enabled the establishment of new jury-waived sessions in 
the various counties and a considerable extension of others—with 
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a view to relieving Suffolk County of the burdens, financial and 
otherwise, of jury waived business from outside counties; with a 
view to allowing the court sitting in the various counties to handle 
jury waived business originating there; with a view of attracting 
back to the Superior Court business of a type which it had lost 
through contract arbitration clauses and the like and which was 
lest also in large measure to the bar. 

Thus the court could be said to be arriving at good balance by 
June 30, 1959 and at a point where the strong pressures on the 
bench and the bar to clean up civil backlogs could be eased, where 
the auditor operation as well as the call of district court judges 
could be cut back considerably, and where, the dockets being on 
better balance, the Court could turn itself to relief of certain other 
problems. 

THE ConpDITION Since JuNngE 30, 1959 


Beginning on June 30, 1959, a sequence of events occurred which 
created the dilemma: 


1. The General Court did not allocate funds for the employment 


of district court judges in the Superior Court for the fiscal year 
1960. 


2. By Chapter 600 of the Acts of 1959, approved September 15, 
1959 the Chief Justice was required to designate a panel of three 
Associate Justices to act in labor disputes. 


3. The Court, rather than cutting back mass reference to auditors 
as had been contemplated for fiscal year 1960 and 1961, has been 
compelled to step up their use in order to maintain its gains. 


Tue PracticaAL EFFECT OF THE LACK OF APPROPRIATION 
For Use or District Court JupDGES 


The loss of the services of the district court judges has resulted 
in the clogging of the criminal dockets with misdemeanors to a 
point where it was necessary beginning in January of 1960 to take 
down a large number of civil sessions and turn them into mis- 
demeanor sessions. This action was taken to satisfy the needs of 
the criminal dockets which must be met first. 


SPECIAL MIsDEMEANOR SESSIONS 1960 


The following criminal misdemeanor sessions with Superior 
Court judges were set up by the Chief Justice in the several coun- 
ties in an effort to reduce to some degree the lists of misdemeanor 
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cases which built up immediately after funds for district court 
judge sittings were cut off in 1959: 


Boston 1 week September Worcester 2 weeks February 
Boston 5 weeks October Dedham 3. February 
Plymouth = April Boston 1 week June 
Boston June Fall River t * June 
Boston : ae January Boston : = February 
Fall River 1 week May Cambridge  * March 
Boston : ie October Dedham 4 weeks April 
Dedham 2 weeks October Greenfield 1 week May 
Worcester . February Dedham La June 
Northampton 1 week June Boston 1 January 
Taunton 4 weeks April Boston 2 weeks January 
Worcester . * April Boston 2 ™ September 
Springfield 1 week January Boston 4 “ April 
Boston 1 week October 


55 weeks 


The ability to use district court judges provides the opportunity 
to expand and contract judicial personnel to such extent as neces- 
sary enables the Court to meet occasional overloads in the several 
counties at much less expense than would be entailed by additional 
permanent personnel. It affords the Court that degree of elasticity 
which is now under study by other jurisdictions which do not 
have it. 

This was exactly the reason why the Judicial Council in its first 
report (pp. 18-19) in 1925, recommended that the act providing 
this “elasticity” be made permanent. The act, supported by an ap- 
propriation, helped the court for 35 years and the court still needs 
that administrative assistance. 


THE PRACTICAL EFFECT OF 
Tue THREE JuDGE REQUIREMENT 


Relative to the three-judge panels in labor matters the list 
in Appendix A of this report gives some indication of the expe- 
rience since the Act providing for them became effective. It has 
proven an extremely difficult Act to administer. The total time 
spent by the three-judge panels thus far (October 19, 1960) has 
been 34 court days, with 3 judges making 102 judge days. The 
language in the statute relative to labor disputes indicates that 
they should be heard with all possible speed. The panels cannot 
be assembled as in the case of the Appellate Division, which can be 
called at the end of various terms without the interruption of the 
regular business of the Court. The only other three-judge panel 
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which had been provided up to the time of the passage of this act 
was that called for by the Corrupt Practices Act. Such a panel has 
not been summoned for over five years. The requirement of a three- 
judge panel in actions against the Commonwealth was abolished in 
1909 and capital cases, which formerly required a panel, were made 
triable by a single justice in 1910. The passage of this act, in a 
sense, was a return to a procedure discarded by the General Court 
over fifty years ago. 

To assemble the three-judge labor panel there has been fairly 
constant interruption with jury, pre-trial, and other sessions which 
had to be suspended, leaving juries, counsel, and other court per- 
sonnel unable to pursue the trial and disposition of other court 
business. In a number of these matters, as indicated by Appendix 
A, three-judge panels have been summoned and then have been 
forced to stand by while counsel endeavored to remove the pending 
litigation to the Federal District Court for hearing before a single 
judge. The three-judge panels have on more than one occasion 
waited on agreement and dispositions on the Motions to Remand 
which were heard in the Federal District Court while jurors were 
idle at county expense in several counties, as were the justices them- 
selves. If requests were presently to be made for the hearing of 
demurrers or trials on the merits of outstanding cases the Chief 
Justice would be required under the act to set up additional panels. 
In the court week ending October 14, 1960, with three judges un- 
qualified, two judges absent on long illnesses, and a three-judge 
panel in being, with pressures being exerted on the Chief Justice 
to establish a second three-judge panel, and with a third three- 
judge panel case held in abeyance, litigants, whose cases had been 
set down for hearing in Boston where only two civil jury sessions 
could be operated because of the lack of judicial personnel, were 
forced to wait undue periods at great expense. In one instance a 
military man about to take off for the Antarctic, having had his 
case assigned to a day certain, was unable to have the case heard. 
The expense to the several counties for jurors paid daily but doing 
nothing is heavy. These jurors, with certain exceptions, cannot be 
let go because of the constant possibility of quick settlement in the 
case of labor disputes. 


Another very serious aspect of the three judge statute is its effect 
as a precedent for proposals to discriminate between litigants by 
requiring such special panels in other types of litigation. That 
this is not an imaginary suggestion is shown by a bill (Senate 130 
of 1960) to abolish the Ballot Law Commission and transfer its 
powers and duties to a panel of three justices of the Superior Court. 
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We think that act of 1959 has injured and retarded the adminis- 
tration of justice and wili continue to do so so long as it remains on 
the statute book. 

For these reasons we respectfully recommend its repeal. 


AUDITORS 


In the report herein on the bill S. 60 to restrict the use of auditors 
(referred to the Council by Resolves, Chapter 21) we have pointed 
out that “effective administration of a great court cannot be ex- 
pected” when “legislation is enacted restricting by wholesale the 
administration of its business.” 


CoNCLUSION 


Massachusetts has a simple judicial structure, as compared with 
other jurisdictions. Present trends, if allowed to continue, will, in 
our opinion, not only disrupt hard won progress, but will, in due 
course, strike at the foundations of this Court and its work. 

We respectfully recommend: 

First, that the appropriation for use of District Court judges in 
misdemeanor cases contained in the 1960 supplementary budget, 
as approved by the House, but omitted before final action be re- 
stored in a deficiency budget. 

Second, we recommend the following 


DRAFT ACT NO. 1 


An ACT TO EXTEND THE PERIOD OF TIME FOR USE OF DISTRICT COURT JUDGES TO 
SIT IN THE SUPERIOR COURT ON TRIALS OF MOTOR TORT ACTIONS AND TO MAKE 
PERMANENT THE USE OF DISTRICT COURT JUDGES TO PRESIDE IN THE SUPERIOR 
COURT ON TRIALS OF MISDEMEANORS. 


1 Section 1. Chapter 472 of the acts of 1956 is hereby 
amended by striking out section 2 thereof.and by inserting in 
place thereof the following section 2:— 

Section 2. With respect to the use of district court judges 
at the trial or disposition with or without jury of any motor 
3 vehicle tort action in the superior court this act shall not be 
4 operative after September first, nineteen hundred and sixty- 
5 six, except that any justice sitting in the superior court upon 
6 such motor tort case pursuant to this act at the trial of any 
7 such case prior to such date, shall continue thereafter upon 
8 assignment by the chief justice of the superior court to have 
9 and exercise all the powers and duties granted to him by this 
10 act in the disposition of such case. 


bo & bb 


DRAFT ACT NO. 2 
Chapter 600 of the acts of 1959 is hereby repealed. 
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S. 60—RELATIVE TO THE ASSIGNMENT TO AN AUDITOR 
OF MOTOR VEHICLE TORT CASES WHERE 
OBJECTION THERETO IS MADE 


(Referred by Resolves, Chapter 21) 


1 Chapter 221 of the General Laws is hereby amended by 
2 striking out section 56, as appearing in the Tercentenary Edi- 
3 tion, and inserting in place thereof the following section:— 

4 Section 56. When a civil action is at issue, the supreme ju- 
5 dicial or superior court, in its discretion, and a district court, 
6 if both parties assent thereto in writing, may appoint one or 
7 more auditors to hear the parties, examine their vouchers and 
8 evidence, state accounts and report upon such matters therein 
9 as may be ordered by the court; provided, however, that a tort 
10 action involving a motor vehicle pending in the superior court 
11 shall not be sent to an auditor over the objection of either 
12 party to said action, and the objecting party shall not be prej- 
13 udiced thereby. The auditor’s findings of fact shall be prima 
14 facie evidence upon such matters only as are embraced in the 
15 order; but the court at the trial shall exclude any finding of 
16 fact which appears in the report to be based upon an erro- 
17 neous opinion of law, or upon inadmissible evidence. When- 
18 ever the auditor makes a ruling as to the admissibility of 
19 evidence, and objection is taken thereto, he shall, if requested 
20 so to do, make a statement of such ruling in his report. The 
21 auditor shall not make any finding of fact which depends 
22 upon the decision of a question of law, unless he makes alter- 
23 native findings or states in his report the view of the law upon 
24 which his finding depends, together with such subsidiary facts 
25 as will enable the court to pass upon the question. 


We oppose the bill. 


It strikes out nothing in the present statute, but simply inserts 
the proviso italicized above in lines 10 to 13 which would ham- 
string the court by removing what it ought to have available when 
needed to keep up with its work. On inquiry of the court we find 
that as of June 30, 1959 


“Civil docket entries totaled in that court year 32,123 but were greatly 
exceeded by dispositions which were 38,053, and the number of civil matters 
remaining undisposed of at year end had undergone a substantial decline. 


“The employment of auditors in various counties was being terminated as 
the cases therein reached trial in a year or less.” 


and that owing to conditions existing during the past year 


“The Court, rather than cutting back mass reference to auditors as had 
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been contemplated for fiscal 1960 and 1961, has been compelled to step up 
their use in its fight to maintain its gains.” 
Senate 60 is the same bill which was vetoed by His Excellency the 
Governor in 1959 for the reason stated in the following message 


“June 30, 1960 

“To the Honorable Senate and House of Representatives: 

“T am returning herewith without my approval Senate number 162 entitled 
‘An Act Relative to the Assignment to an Auditor of Motor Vehicle Tort 
Cases Where Objection Thereto is Made.’ 

“The chief justice of the superior court is presently engaged in reducing 
the large backlog of cases in several large counties. Although the right of 
trial by jury is not affected by this bill, it will remove from the superior 
court justices the right, as in all other type of cases, to refer motor vehicle 
tort cases to auditors where needed to keep trial lists current. 

“Senate number 162 would tend to hinder this program of materially re- 
ducing clogged court dockets and I cannot sign this bill at this time. 


“Respectfully submitted, 


“FOSTER FURCOLO 
“Governor of the Commonwealth” 


We think the reason for the veto was convincing. We respect- 
fully suggest that effective administration of a great court cannot 
be expected if legislation is enacted restricting by wholesale the 
administration of its business. 

We oppose Senate 60 as against the public interest and unfair 
to a hardworking court. 
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H. 2599—RELATIVE TO THE DEFENSE OF 
IRRESPONSIBILITY IN CRIMINAL PROCEEDINGS 


(Referred by Resolves, Chapter 30) 


H. 2599 was a message from His Excellency the Governor in 
January 1960 on various subjects, including the following para- 
graph: 

“The McNaghten Rule has been in effect in Massachusetts as a definition 
of legal sanity in capital cases since 1843, but it no longer corresponds to the 
legal and social facts of the twentieth century. It is essential to bring our 
laws into conformity with the understanding that medical science has achieved, 


and I therefore strongly recommend the abolition of the McNaghten Rule 
in the Commonwealth (Appendix D). 


APPENDIX D 


“Chapter 123 of the General Laws is hereby amended by inserting after 
section 100A the following section:— 

“Section 100B. No person shall be convicted of murder or manslaughter 
if the jury is satisfied beyond a reasonable doubt that at the time of com- 
mitting the act the accused, as a result of disease of the mind or mental de- 
ficiency, (a) did not know the nature or quality of his act, or (b) did not know 
that it was wrong, or (c) was incapable of preventing himself from commit- 
ting it.” 

At the outset, we should point out that the much-criticized 
M’Naghten Rules have never been in effect in Massachusetts as 
the test for legal insanity. The M’Naghten Rules were first set 
forth in England by the House of Lords in 1843 in M’Naghten’s 
Case, 10 Clark & Finelly 200, 1 C. & K. 130. They limit the de- 
fense of insanity to cases in which the defendant “was laboring un- 
der such a defect of reason from disease of the mind as not to know 
the nature and quality of his act, or, if he did know it, that he 
did not know he was doing what was wrong.” 


The Massachusetts law on insanity never was thus limited to the 
M’Naghten Rules. In 1844, after hearing testimony from Dr. 
Isaac Ray and other eminent psychiatrists, Chief Justice Shaw 


thus charged the jury in Commonwealth v. Rogers, 7 Metcalfe 
500 at 501-2: 


“A man is not to be excused from responsibility, if he has capacity and 
reason sufficient to enable him to distinguish between right and wrong, as to 
the particular act he is then doing; a knowledge and consciousness that the 
act he is doing is wrong and criminal, and will subject him to punishment. In 
order to be responsible, he must have sufficient power of memory to recol- 
lect the relation in which he stands to others, and in which others stand to 
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him; that the act he is doing is contrary to the plain dictates of justice and 
right, injurious to others, and a violation of the dictates of duty. 

“On the contrary, although he may be laboring under partial insanity, if 
he still understands the nature and character of his act, and its consequences; 
if he has a knowledge that it is wrong and criminal, and a mental power suf- 
ficient to apply that knowledge to his own case, and to know that, if he does 
the act, he will do wrong and receive punishment; such partial insanity is not 
sufficient to exempt him from responsibility for criminal acts. 

“Tf then it is proved, to the satisfaction of the jury, that the mind of the 
accused was in a diseased and unsound state, the question will be, whether 
the disease existed to so high a degree, that for the time being it over- 
whelmed the reason, conscience, and judgment, and whether the prisoner, in 
committing the homicide, acted from an irresistible and uncontrollable im- 
pulse: if so, then the act was not the act of a voluntary agent, but the in- 
voluntary act of the body, without the concurrence of a mind directing it.” 


The broader language here quoted reflects the wide vision of this 
great Chief Justice. That part of his charge which adopted the 
so-called “irresistible impulse” test has been since followed in some 
14 other American jurisdictions, although it has never been law 
in England. 

There is no need, therefore, to abolish the M’Naghten Rules in 
Massachusetts, as they were never adopted here. Nor does the 
Judicial Council believe that the Massachusetts law as to burden 
of proof should be changed so as to put the burden on the defend- 
ant of satisfying the jury of his insanity beyond a reasonable doubt. 


Tue Report or THE 1958 SpeciaL COMMISSION 


This bill was originally recommended as applicable only to mur- 
der and manslaughter by the Special Commission to Investigate 
the Abolition of the Death Penalty, appointed pursuant to Chap- 
ter 141 of the Resolves of 1957. The bill is found as Appendix A 
of the Commission’s Report (H. 2575 of 1959, p. 87). The Special 
Commission recognized that the law in Massachusetts was broader 
than the M’Naghten Rules. It quoted the following 1950 state- 
ment of our law from Commonwealth v. McCann, 325 Mass. 510: 

“One whose mental condition is such that he cannot distinguish between 
right and wrong is not responsible for his conduct, and neither is one who has 
the capacity to discriminate between right and wrong but whose mind is in 
such a diseased condition that his reason, conscience and judgment are over- 
whelmed by the disease and render him incapable of resisting and controlling 
an impulse which leads to the commission of a [crime].” 


The Special Commission formulated its own recommendations 
in the following quotation from its Report at pp. 85-86: 
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“We, therefore, recommend that the following formulation be 
adopted as the standard for determining mental irresponsibility for 
criminal behavior in Massachusetts: 

“The jury must be satisfied beyond a reasonable doubt that at the time 
of committing the act the accused, as a result of disease of the mind or men- 

tal deficiency (a) did not know the nature or quality of his act, or (b) did 


not know that it was wrong or (c) was incapable of preventing himself from 
committing it. 


“We respectfully append, hereto, a draft of a proposed act to that 
effect. ... 

“In offering this proposal for a revision of the existing law in 
Massachusetts, we are not unmindful of the wise words of the 
Massachusetts Supreme Court when, on June 10, 1958, in the 
case of Commonwealth v. Chester, the Court said: 

“We do not labor under the illusion that the rule of Commonwealth v. 


Rogers is entirely satisfactory. Indeed, in this troublesome field, there will 
be serious difficulties in any rule that is formulated.’ 


“We do believe, however, for the reasons that we have stated, 
that the adoption of our proposed formulation would go a long 
way towards giving Massachusetts a workable, realistic and emin- 


ently just definitional standard for determining mental irresponsi- 
bility.” 


THE BuRDEN OF PROOF 


Under the M’Naghten Rules in England, the defense of insanity 
“must be clearly proved.” The 1958 Special Commission in its 
Draft Act in House No. 2575 of 1959, p. 87, went beyond the 
English rule to allow an acquittal only “if the jury is satisfied be- 
yond a reasonable doubt” of the facts establishing the defense of 
insanity. But this has never been the rule in Massachusetts. The 
question was raised here in 1844, in the Rogers case. The jury spe- 
cifically asked the court: “Must the jury be satisfied, beyond a 
doubt, of the insanity of the prisoner, to entitle him to an acquit- 
tal?” Chief Justice Shaw replied that “if the preponderance of 
the evidence was in favor of the insanity of the prisoner, the jury 
would be authorized to find him insane.” See 7 Metcalfe 500 at 506. 

Chief Justice Shaw thus refused to follow the urgent and re- 
peated claim of counsel for the Commonwealth that the defendant 
ought to be required to prove insanity beyond a reasonable doubt. 
Again in 1905, in Commonwealth v. Johnson, 188 Mass. 382 at 
388, the court approved as correct an instruction to the jury “that 
the burden of proof was upon the Commonwealth to satisfy them 
beyond a reasonable doubt that he [the defendant] was legally 
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responsible at the time, or in other words was sane.” This is the 
rule which is now in force in Massachusetts. 

The Judicial Council does not believe that the 1958 Special Com- 
mission meant to change our rule as to burden of proof. For this 
reason, it does not recommend this bill in the form in which it ap- 
pears in Appendix D of H. 2599. The Judicial Council does recom- 
mend the substance of this bill, in a revised draft applicable to all 
crimes and eliminating any change of our present rule as to burden 
‘of proof. 


THE LIMITATION TO MurRDER AND MANSLAUGHTER 


No reasons are stated in H. 2599, the 1960 Message, why the 
new test of insanity should be applied only in cases of murder and 
manslaughter. The Judicial Council believes it unsound and unwise 
thus to limit the test. We have therefore recommended a draft 
act in general terms, applicable to all crimes. 


Our Revisep Drart oF AN INSANITY TEST IN CRIMINAL CASES 


Our own formulation of an insanity test, which we recommend 
in Section 100 of the draft act which follows these comments, 
reads as follows: 

“A person is not responsible for criminal conduct if at the time of such con- 
duct as a result of mental disease or defect he lacked substantial capacity (a) 
to know the nature or quality of his act, or (b) to know that it was wrong, or 
(c) to refrain from committing it.” 


As will be noted, it differs (in addition to the modifications al- 
ready discussed) from Appendix D in only one particular. Our 
test is phrased in terms of “lack of substantial capacity” for knowl- 
edge and control, rather than in absolute terms. In so doing, we 
are seeking a realistic measure of the effect of mental disease or 
defect, which will not require total impairment of capacity to know 
or to control. As we said in our 33rd Report for 1957 on this ques- 
tion (p. 57): 

“Mental disease, even when it is most extreme, rarely produces such total 
incapacity. Its effect is rather to work significant impairment in these normal 
human powers, an impairment which may be more or less depending on the 
gravity of the affliction. Section 100 would permit the examining physician 
to give evidence as to the extent of the impairment in a given case. This would 
ease the difficulty now posed to the examining physician when he must answer 
categorically whether the defendant did or did not have capacity to know or 
to control (cf. Commonwealth v. Clark, 292 Mass. 409, 412 [1935]), without 
diminishing the power and authority of the tribunal to appraise the bearing 
of the psychiatric finding on the ultimate issue of the defendant’s responsi- 
bility.” 
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Our own thinking on the precise phrasing of the insanity test 
has undergone some modification since we wrote our 33rd Report 
for 1957. The 1958 hearing before the Judiciary Committee brought 
out new considerations. We can now report that we recommend 
a somewhat different phraseology for the test. It is (apart from 
the burden of proof) but little changed from that embodied in 
Appendix D, or from that recommended in the new 1959 report of 
the Commission of Inquiry on Capital Punishment in Ceylon. The 
Chairman of the Ceylon Commission was Professor Norval Mor- 
ris, Dean of the Faculty of Law of the University of Adelaide in 
Australia. The definition recommended in the Ceylon report (p. 
112) is as follows: 

“A person accused of murder should be acquitted on the ground of insanity 
if the jury are satisfied that, at the time of committing the act, the accused, 
as a result of disease of the mind or mental deficiency, (a) did not sub- 
stantially know the nature and quality of the act or (b) did not substantially 


know that it was wrong or (c) was substantially incapable of preventing 
himself from committing it.” 


PROCEDURAL CHANGES ALSO NEEDED 


In our 33rd Report for 1957, we also made a number of recom- 
mendations for procedural changes with regard to determination 
of insanity in criminal cases. (One of these, found in Section 100G 
of our former Draft Act at p. 67, was enacted separately by the 
legislature as Chapter 256 of the Acts of 1958.) These suggestions 
are largely based upon the American Law Institute’s MODEL 
PENAL CODE, Tentative Draft No. 4 (1955), Article 4. 

We herewith recommend a revised Draft Act to take account of 
our proposed revision of Appendix D, of Chapter 256 of the Acts 
of 1958, and of the other procedural changes which we recommend 
in Massachusetts. We have the following comments about spe- 
cific sections of the draft, which are largely repetitions of the com- 
ments in our 33rd Report, pp. 64-69: 


Section 100. We have already noted our reasons in support of 
our proposed redefinition of the defense based upon mental disease 
or defect. 


Section 100A. This section would make clear that evidence of 
mental disease or defect may be considered whenever it is relevant 
to prove that the defendant did or did not have a state of mind 
which is an element of the offense charged, as in the case of pre- 
meditation in murder, and whenever the jury has discretion with 
respect to the imposition of capital punishment. 


Section 100B. This section provides that every defendant is 
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presumed to be sane, with the result that the defendant must come 
forward with evidence of insanity for the issue to be raised, though 
if he does the burden rests upon the Commonwealth to prove re- 
sponsibility. Such is the present law of Massachusetts. See Com- 
monwealth y. Johnson, 188 Mass. 382, 388 (1905) ; Commonwealth 
v. Clark, 292 Mass. 409, 415 (1935). It goes further, however, in 
requiring a notice to rely on the defense and in providing that when 
a defendant is acquitted on this ground, the verdict and the judg- 
ment shall so state. These provisions are designed to give the 
prosecution notice of the issue and to lay the basis for commitment. 

Section 100C. Paragraph (1) states the criterion of fitness to 
proceed to trial and states the existing law throughout the country. 
See Sections 100 and 100A of present Ch. 123. Paragraphs (2) and 
(5) are carried forward from Section 100E of our 33rd Report, and 
Section 100F as found in that Report has been renumbered 100E 
in this draft. 

Paragraph (2) follows existing law in providing that the issue 
of fitness to proceed shall be determined by the court and not by 
jury. It also explicitly sanctions the determination of the issue by 
the court on the basis of the report of the examining physician, if 
the medical finding is not contested by the District Attorney or by 
the defendant. If the finding is contested, however, a hearing must 
be held. While the report of the examining physician is made admis- 
sible at the hearing, the party contesting the finding is accorded the 
right to summon and cross-examine the examining physician and to 
offer independent evidence upon the issue. 

Paragraphs (3) and (4) provide a new machinery to meet an 
old problem. An accused person, who has been found unfit to pro- 
ceed, should be able to avoid commitment with the criminally in- 
sane, if he has a valid defense to the charge that he committed a 
criminal act. 

These paragraphs allow counsel for such an accused person to 
secure a hearing if he can satisfy the judge that “he has reasonable 
grounds for a good faith belief that his client has, on the facts and 
the law, a defense to the charge other than mental disease or de- 
fect excluding responsibility.” If the defense is established at the 
hearing, the accused person will then be discharged from the crim- 
inal charge. 

Such a person will, of course, remain subject to civil commit- 
ment for mental illness under sections 50 to 54. When so com- 
mitted, he can be afforded more treatment; he can be detained in 
an “open” hospital; he will be more likely to gain release on recov- 
ery; and he will avoid an unwarranted criminal stigma. See Foote, 
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A Comment on Pre-Trial Commitment of Criminal Defendants, 
1960, 108 U. Pa. L. Rev. 832 at 841-846. 


Paragraph (5) provides for the resumption of the proceedings 
against him at a later time if, after a hearing, the court determines 
that fitness to proceed has been regained. In calling for a judicial 
hearing on the question whether fitness is regained, this probably 
reflects a change in present law. 

The last two sentences of paragraph (5) are designed to meet 
a difficulty under present law when criminal proceedings have been 
postponed for a long period during which the defendant was com- 
mitted. If the court is of the view that it would be unjust to re- 
sume the proceeding because of the duration of the defendant’s 
commitment, it is authorized to dismiss the charge and to order 
the defendant discharged or committed to a mental institution. 
Under present law the responsibility for the resumption or the 
quashing of the charge rests solely with the District Attorney. 

Section 100D. This section incorporates the “Briggs Law” 
(General Laws, ch. 123, sec. 100A). It provides, in addition, for 
mandatory examination by court appointed experts on insanity 
whenever the defendant has filed a notice of intention to rely on 
the defense of irresponsibility or the court has reason to doubt his 
fitness to proceed or reason to believe that mental disease or defect 
will otherwise become an issue in the cause. The danger of routine 
or inadequate examinations will thus be eliminated. 

The section also provides a specific procedure for the conduct of 
such pre-trial examinations, including a prescribed form of report 
and adequate periods of time in which to make a suitable inquiry. 

Section 100E. Paragraph (1) is designed to deal with cases 
where the court is satisfied from the report of the examining physi- 
cians that the defendant’s irresponsibility is clear. Under present 
law the case must nonetheless be tried by jury, unless the District 
Attorney is prepared to discontinue prosecution. The paragraph 
would vest a power in the court to enter judgment of acquittal on 
the ground of irresponsibility and forthwith order the defendant’s 
commitment, unless the District Attorney or the defendant con- 
tests the finding. 

Paragraph (2) assures the right of the defendant to be examined 
by a physician of his own choosing while in custody. 

Paragraphs (3) and (4) are designed to deal with the problems 
posed by expert testimony as to the defendant’s mental state when 
his responsibility is a contested issue. 

Paragraph (3) provides that the examining physicians may be 
called as witnesses and the jury told that they were impartial ex- 
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perts designated by the court. It also strikes at the abuse of ex- 
pert testimony through the medium of hypothetical questions by 
providing that no one who has not examined the defendant shall be 
competent to testify to his opinion as to the defendant’s responsi- 
bility. This would exclude testimony based upon hypotheses that 
may have no support in the evidence or based merely on the ob- 
servation of the defendant in the courtroom. 

Paragraph (4) would facilitate the presentation of expert testi- 
mony by providing that the expert shall be permitted to give his 
opinion as to the extent if any to which the defendant’s capacity 
was impaired and to make any explanation reasonably serving to 
clarify his diagnosis and opinion, subject, of course, to cross-exam- 
ination as to any matter bearing on his competency or credibility 
or the validity of his diagnosis or opinion. These provisions should 
go far, it is believed, to meet the valid procedural objections ad- 
vanced by psychiatrists to testifying at criminal trials. 

SecTion 101. This section prescribes the procedures which ap- 
ply when a defendant is acquitted on the ground of mental disease 
or defect excluding responsibility. 

Paragraph (1) provides that when the defendant is acquitted 
on the ground of mental disease or defect excluding responsibility, 
his commitment to an appropriate institution is mandatory. This 
mandatory commitment applies to such acquittals from indictments 
for all types of crimes. Present Massachusetts law makes commit- 
ment (for life) mandatory only in respect of such acquittals from 
indictments for murder and manslaughter; see G.L. Ch. 123, sec. 
101. Similarly, under current law commitment with regard to 
crimes other than murder and manslaughter is left to the limited 
discretion of the trial court. (For instance,.if the trial judge, after 
a finding by the jury of insanity, is satisfied that the defendant is 
really insane, he may commit the defendant, upon terms the judge 
deems proper, to an appropriate institution, pursuant to G.L. Ch. 
278, sec. 13.) 

Paragraphs (2) to (5) also depart from present Massachusetts 
law in granting to the committing court full power over discharge 
or release with regard to all crimes. 

Presently, such power is exercised by the Governor (in cases in- 
volving crimes of murder and manslaughter), with the advice and 
consent of the Council, and after an investigation by the Depart- 
ment of Health. In cases involving crimes other than murder and 
manslaughter, the committing court may revoke or revise the order 
of commitment, although the law is silent as to what procedure is 
involved. (Secs. 101 and 13, supra.) 
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Under the bill the court’s power may be invoked by either the 
commissioner or the defendant. If the commissioner is of the view 
that the defendant can be discharged or released on probation with- 
out danger to himself or to others, he shall make application to 
the committing court by means of a report, similarly informing the 
pertinent District Attorney. The court then appoints two experts 
in insanity to make an independent report (usually to be submitted 
within sixty days). On the basis of these reports, the court may 
discharge the defendant or release him on such probationary terms 
as it deems necessary. However, if the court is not satisfied that 
discharge or release is called for, it shall hold a hearing, in the na- 
ture of a civil action, at which the defendant will have the burden 
of establishing his fitness for discharge or release. 

Massachusetts law today provides the defendant with no or- 
derly and clearly defined procedure for seeking discharge or release 
through his own action. This bill provides such a procedure by 
permitting the defendant to commence proceedings by filing an 
application with the committing court, similar to the procedure 
to be followed by the commissioner. However, no such application 
need be considered by the committing court until the defendant 
has been confined for not less than six months from the date of 
commitment, nor will a further application be so considered until 
after the lapse of one year from the date of the last hearing on any 
prior application. 

The release on parole provided by this bill is an innovation in 
current Massachusetts law, although currently seven other states 
have established provisions for probationary release. 

Lastly, the standard provided by this bill (that the defendant 
must not be dangerous to himself or to others) is partly a restate- 
ment and partly an extension of the present law in Massachusetts. 
The law today does not consider the danger of the defendant to 
himself as a standard for denying discharge or release. Under pres- 
ent law danger to others is, apparently, the only basic standard 
used, although some ambiguity appears in G.L. Ch. 278, sec. 13. In 
amending sec. 13, the present bill eliminates such ambiguity. 

Section 2. Since the present bill creates full and adequate ma- 
chinery for the discharge and release of committed persons, it was 
necessary to amend section 105 of chapter 123 to delete all refer- 
ence to section 100. 

Section 3. Since section 101 is designed to replace the procedures 
of section 13 of Chapter 278, the present bill deletes section 13 as 
now written, and substitutes a cross reference to section 101. 


Section 4. As already noted, section 100G of our former Draft 
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Act (33rd Report, p. 67) was enacted into law by Chapter 256 of 
the Acts of 1958, which inserted a new Section 23B into Chapter 
233 of the General Laws. This needs to be rewritten to give the 
proper references to the new sections. Section 4 does this by adding 
references to sections 100D and 100F of the new Draft Act. 


DRAFT ACT 


AN ACT RELATIVE TO THE DEFENSE OF IRRESPONSIBILITY IN CRIMINAL 
PROCEEDINGS. 


SECTION 1. Sections one hundred, one hundred A, and one 
hundred and one of chapter one hundred and twenty-three of the 
General Laws are hereby repealed, and the following substituted 
therefor :— 


Section 100. Mental Disease or Defect excluding Responsibility. 

A person is not responsible for criminal conduct if at the time 
of such conduct as a result of mental disease or defect he lacked 
substantial capacity (a) to know the nature or quality of his act, 
or (b) to know that it was wrong, or (c) to refrain from com- 
mitting it. 

Section 100A. Evidence of Mental Disease or Defect Admissible 
when Relevant to Element of the Offense; Mental Disease or De- 
fect Impairing Capacity as Ground for Mitigation of Punishment 
in Capital Cases. 

(1) Evidence that the defendant suffered from a mental disease 
or defect shall be admissible whenever it is relevant to prove that 
the defendant did or did not have a state of mind which is an 
element of the offense. 

(2) Whenever the jury or the court is authorized to determine 
or to recommend whether or not the defendant shall be sentenced 
to death or life imprisonment upon conviction, evidence that the 
capacity of the defendant to know the nature or quality of his act 
or to know that it was wrong, or to refrain from committing it, was 
impaired at the time of the criminal conduct charged, as a result of 
mental disease or defect, shall be admissible in favor of life im- 
prisonment. 


Section 100B. Burden of Proof of Mental Disease or Defect ex- 
cluding Responsibility; Requirement of Notice; Form of Verdict 
when finding of Irresponsibility is made. 

(1) Every defendant is presumed to be sane. If there is any evi- 
dence of mental disease or defect under section 100 or section 100A, 
the burden of proof on the issue is on the Commonwealth. 
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(2) Evidence of mental disease or defect under sections 100 and 
100A shall not be admissible unless (a) the defendant before trial 
and at the time of entering his plea of not guilty or within ten days 
thereafter or at such later time as the court may for good cause 
permit files a written notice of his purpose to rely on such defense; 
or (b) the district attorney at such time as the court may for good 
cause permit files a written notice of his intention to introduce 
such evidence; or (c) the court for good cause so directs by order 
upon its own motion after notice and hearing. 


(3) When the defendant is acquitted on the ground of mental 
disease or defect under section 100 or section 100A, the verdict and 
the judgment shall so state. 


Section 100C. Mental Disease or Defect excluding Fitness to 
Proceed. 


(1) No person who as a result of mental disease or defect lacks 
capacity to understand the proceedings against him or to assist in 
his own defense shall be tried, convicted or sentenced for the com- 
mission of an offense so long as such unfitness to proceed endures. 


(2) When the defendant’s fitness to proceed is drawn in question, 
the issue shall be determined by the court. If neither the District 
Attorney nor counsel for the defendant contests the finding of the 
report filed pursuant to section one hundred D, the court may 
make the determination on the basis of such report. If the finding 
is contested, the court shall hold a hearing on the issue. If the 
report is received in evidence upon such hearing, the party who 
contests the finding thereof shall have the right to summon and to 


cross-examine the reporting psychiatrist and to offer evidence upon 
the issue. 


(3) If the court determines that the defendant lacks fitness to 
proceed, the proceedings against him shall be suspended and the 
court shall commit him to an appropriate state hospital for so 
long as such unfitness shall endure and under such limitations as 
the court shall order. At any time within ninety days after such 
commitment, or at any later time with permission of the court 
granted for good cause, the defendant or his counsel or the com- 
missioner may apply for a special post-commitment hearing. If 
the application is made by or on behalf of a defendant not repre- 
sented by counsel, he shall be afforded a reasonable opportunity to 
obtain counsel, and if he lacks funds to do so, counsel shall be as- 
signed by the court. The application shall be granted only if the 
counsel for the defendant satisfies the judge by affidavit or other- 
wise that as an attorney he has reasonable grounds for a good faith 
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belief that his client has, on the facts and the law, a defense to the 
charge other than mental disease or defect excluding responsibility. 

(4) If the motion for a special post-commitment hearing is 
granted, the hearing shall be by judge sitting without a jury. No 
evidence shall be offered at the hearing by either party on the is- 
sue of mental disease or defect as a defense to, or in mitigation of, 
the crime charged. After hearing, the court may in an appropriate 
case quash the indictment or other charge, or find it to be defective 
or insufficient, or determine that it is not proved beyond a reason- 
able doubt by the evidence, or otherwise terminate the proceedings 
on the evidence or the law. In any such case, the court shall dis- 
charge the defendant from custody, unless all defects in the pro- 
ceedings are promptly cured, or the court, after a further hearing, 
orders him to be committed to an appropriate institution as pro- 
vided in sections fifty to fifty-four inclusive. 

(5) When the court, upon the application of the District At- 
torney or of the superintendent of the state hospital to which a 
defendant has been committed determines, after a hearing, that 
a defendant still in custody therein has regained fitness to proceed, 
the original criminal proceedings shall be resumed. If, however, the 
court is of the view that so much time has elapsed since the com- 
mitment of the defendant that it would be unjust to resume the 
criminal proceeding, the court may dismiss the charge and may 
after a hearing, order the defendant to be committed to an appro- 
priate institution as provided in sections fifty to fifty-four inclusive 
or discharged. A committed person may make such an application 
for resumption of the proceedings on his own behalf, after he has 
been confined more than six months from the date of the order of 
commitment, and more than one year from the date of any preced- 
ing hearings on his fitness to proceed. 


Section 100D. Psychiatric Examination of Defendant with Re- 
spect to Mental Disease or Defect excluding or Mitigating Respon- 
sibility or Fitness to Proceed. 

(1) Whenever (a) a person is indicted by a grand jury for a capi- 
tal offense, or (b) a person, who is known to have been indicted for 
any other offense more than once or to have been previously con- 
victed of a felony, is indicted by a grand jury or bound over for 
trial in the superior court, or (c) a person has filed a notice of inten- 
tion to rely on the defense of mental disease or defect as provided 
in section one hundred B of this chapter, the clerk of the court in 
which the indictment is returned, or the clerk of the district court, 
as the case may be, shall give notice to the department. Any court 
which has reason to doubt the fitness to proceed of a criminal de- 
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fendant therein, or which has reason to believe that mental disease 
or defect of such a defendant will otherwise become an issue in the 
case, may also order its clerk to give such notice to the department. 
The department shall cause such person to be examined with a 
view to determine his mental condition and the existence of any 
mental disease or defect which would affect his criminal responsi- 
bility. Whenever the probation officer of the court has in his posses- 
sion or whenever the inquiry which he is required to make by 
section eighty-five of chapter two hundred and seventy-six discloses 
facts which if known to the clerk would require notice as aforesaid, 
such probation officer shall forthwith communicate the same to the 
clerk who shall thereupon give such notice unless already given. 
The department shall file a report of its investigation in quadrupli- 
cate with the clerk of the court in which the trial is to be held, who 
shall cause copies to be delivered to the probation officer of the 
court, the District Attorney, and to the attorney for the accused. If 
the person examined is being held for a sitting of the superior court, 
and if there is no sitting of such court at the time the report is 
filed, the clerk of the court in which the trial is to be held shall 
transmit forthwith a copy of such report to the chief justice of the 
superior court, who may commit the accused to a state hospital 
or to the Bridgewater state hospital, subject to the provisions of 
section 100C. In the event of failure by the clerk of a district court 
to give notice to the department as aforesaid, the same shall be 
given by the clerk of the superior court after entry of the case in 
said court. Upon giving the notice required by this section the 
clerk of a court shall so certify upon the papers. The psychiatrist 
making such examination shall, upon certification by the depart- 
ment, receive a fee of twenty dollars, and twenty cents for each 
mile travelled one way, and such fees and expenses shall be paid in 
the same manner as provided in section seventy-four for the pay- 
ment of commitment expenses. Any clerk of court who wilfully 
neglects to perform any duty imposed upon him by this section 
shall be punished by a fine of not more than fifty dollars. 

(2) In any examination conducted pursuant to paragraph (1) 
of this section any method may be employed which is accepted by 
the medical profession for the examination of those thought to be 
suffering from mental disease or defect. 

(3) The report of the examination shall include the following: 
(a) a description of the nature of the examination; (b) a diagnosis 
of the mental condition of the defendant and a case history rele- 
vant to any mental condition of the defendant which would affect 
his criminal responsibility; (c) if the defendant suffers from a 
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mental disease or defect, an opinion as to his capacity to under- 
stand the proceedings against him and to assist in his own defense; 
(d) an opinion as to the extent, if any, to which the capacity of 
the defendant to know the nature or quality of his act or to know 
that it was wrong, or to refrain from committing it, was impaired 
at the time of the criminal conduct charged; and (e) when di- 
rected by the court, an opinion as to the capacity of the defendant 
to have a particular state of mind which is an element of the of- 
fense charged. If the examination cannot be conducted by reason 
of the unwillingness of the defendant to participate therein, the 
report shall so state and shall include, if possible, an opinion as to 
whether such unwillingness of the defendant was the result of 
mental disease or defect. 

(4) If the court is not satisfied by the report of examination of 
a person filed therein, it may order such person committed to a 
hospital or other suitable facility for the purpose of further exam- 
ination by the department for such period not exceeding sixty days 
as the court determines to be necessary for the purpose. 


Section 100E. Determination of Irresponsibility on Basis of Re- 
port ; Access to Defendant by Psychiatrist of his own Choice; Form 
of Expert Testimony when Issue is tried. 

(1) If the report filed pursuant to section one hundred D finds 
that the defendant at the time of the criminal conduct charged 
suffered from a mental disease or defect which substantially im- 
paired his capacity to know the nature or quality of his act or to 
know that it was wrong, or to refrain from committing it and the 
court is satisfied that such impairment was sufficient to exclude re- 
sponsibility, the court shall enter judgment of acquittal on the 
ground of mental disease or defect excluding responsibility. If 
the District Attorney contests the finding, no such judgment of 
acquittal shall be entered without a hearing. If the defendant con- 
tests the finding, no such judgment of acquittal shall be entered, 
and the proceedings shall continue, subject to determination of 
the defendant’s fitness to proceed under section one hundred D 
if it has been drawn in question. 

(2) If the defendant wishes to be examined by a qualified psy- 
chiatrist or other expert of his own choice, they shall be permitted 
to have reasonable access to the defendant for the purposes of 
such examination. 

(3) Upon the trial, the reporting psychiatrist pursuant to section 
one hundred D may be called as witness by the prosecution, the 
defendant, or the court, and the jury may be informed that he 
was appointed by the department pursuant to section one hundred 
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D. If called by the court, the witness shall be subject to cross-ex- 
amination by the prosecution and by the defendant. Both the pro- 
secution and the defendant may summon any other qualified psy- 
chiatrist or other expert to testify, but no one who has not examined 
the defendant shall be competent to testify to an expert opinion 
with respect to the mental condition or responsibility of the de- 
fendant, as distinguished from the validity of the procedure fol- 
lowed by, or the general scientific propositions stated by, another 
witness. 

(4) When a psychiatrist or other expert who has examined the 
defendant testifies concerning his mental condition, he shall be 
permitted to make a statement as to the nature of his examination, 
his diagnosis of the mental condition of the defendant at the time 
of the commission of the offense charged and his opinion as to the 
extent, if any, to which capacity of the defendant to know the na- 
ture or quality of his act or to know that it was wrong, or to refrain 
from committing it, or to have a particular state of mind which is 
an element of the offense charged was impaired as a result of men- 
tal disease or defect at that time. Subject to the limitations in 
section twenty-three B of chapter two hundred and thirty-three, 
he shall be permitted to make any explanation reasonably serving 
to clarify his diagnosis and opinion and may be cross-examined as 
to any matter bearing on his competency or credibility or the valid- 
ity of his diagnosis or opinion. 


Section 101. Legal Effect of Acquittal on the Ground of Mental 
Disease or Defect excluding Responsibility ; Commitment ; Release 
or Discharge. 

(1) When a defendant is acquitted on the ground of mental di- 
sease or defect excluding responsibility, the court shall order him 
to be committed to the custody of the commissioner to be placed 
in an appropriate institution for custody, care, and treatment. 

(2) If the commissioner is of the view that a person committed 
to his custody, pursuant to paragraph (1) of this section, may be 
discharged or released on parole without danger to himself or to 
others, he shall make application for the discharge or release of 
such person in a report to the court by which such person was com- 
mitted and shall transmit a copy of such application and report to 
the District Attorney of the county from which the defendant was 
committed. The court shall thereupon appoint at least two qual- 
ified psychiatrists to examine such person and to report within 
sixty days, or such longer period as the court determines to be nec- 
essary for the purpose, their opinion as to his mental condition. To 
facilitate such examination and the proceedings thereon, the court 
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may cause such person to be confined in any institution located 
near the place where the court sits, which may hereafter be desig- 
nated by the commissioner as suitable for the temporary detention 
of irresponsible persons. 

(3) If the court believes that the committed person is no longer 
dangerous to himself or to others, on the basis of the report in sub- 
section (2) and such testimony of the reporting psychiatrists as it 
deems necessary, the court shall order his discharge or release on 
parole under the supervision of the commissioner, on such condi- 
tions as the court determines to be necessary. If the court is not 
satisfied by the report and testimony, it shall promptly order a 
hearing, at which time it may either discharge or release the de- 
fendant as provided in this subsection, or recommit him to the cus- 
tody of the commissioner, subject to discharge or release only in 
accordance with the provisions of this section. Any such hearing 
shall be deemed a civil proceeding and the burden shall be upon 
the committed person to prove that he may safely be discharged 
or released. According to the determination of the court upon the 
hearing, the committed person shall thereupon be discharged or re- 
leased on parole on such conditions as the court determines to be 
necessary, or shall be recommitted to the custody of the commis- 
sioner, subject to discharge or release only in accordance with the 
procedure prescribed above for a hearing. 

(4) If after the release on parole of a committed person, the court 
shall determine, after hearing evidence, that the conditions of 
parole have been violated and that for the safety of such person 
or for the safety of others his parole should be revoked, the court 
shall forthwith order him recommitted to the commissioner, sub- 
ject to discharge or release only in accordance with the procedure 
prescribed above for a first hearing. 

(5) A committed person may make application for his discharge 
or release to the court by which he was committed, and the pro- 
cedure to be followed upon such application shall be the same as 
that prescribed above in the case of an application by the commis- 
sioner. However, no such application by a committed person need 
be considered until he has been confined for a period of not less than 
six months from the date of the order of commitment, and if the 
determination of the court be adverse to the application, such per- 
son shall not be permitted to file a further application until one 
year has elapsed from the date of any preceding hearings on an 
application for his release or discharge. 


SECTION 2. Section one hundred five of chapter one hundred 
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twenty-three is hereby amended by deleting all reference to section 
one hundred contained therein so as to read as follows:— 


Section 105. Reconveyance of Prisoners restored to Sanity, not 
Dangerously Insane, etc. 

When, in the opinion of the superintendent of the state hospital 
to which a prisoner has been committed or removed under section 
one hundred and three or one hundred and four, or of the commis- 
sioner and the medical director appointed under section forty-eight 
of chapter one hundred and twenty-five in case of commitment or 
removal to the Bridgewater state hospital, the mental condition 
of the prisoner is such that he should be returned to custody or to 
the penal institution from which he was taken, he or they shall so 
certify upon the warrant or commitment, and notice, accompanied 
by a written statement regarding the mental condition of the pris- 
oner, shall be given to the proper custodian or to the warden, su- 
perintendent, keeper or master, as the case may be, of such penal 
institution, there to remain pursuant to the original sentence, 
computing the time of his detention or confinement in the said 
hospital as part of the term of his imprisonment under such sen- 
tence; provided, that a prisoner committed or removed to a state 
hospital under section one hundred and three or one hundred and 
four for his proper care or observation pending the determination 
of his insanity shall, unless found to be insane as hereinafter pro- 
vided, be returned in the manner hereinbefore provided to the penal 
institution or custody whence so taken, not later than thirty-five 
days thereafter, but such prisoner shall in all other respects be sub- 
ject to the provisions of this section. If a prisoner, committed or 
removed under section one hundred and three or one hundred and 
four for his proper care or observation, is found by the superintend- 
ent or by the commissioner and said medical director, as the case 
may be, to be insane, the finding shall be certified upon the war- 
rant or commitment, and the superintendent of the institution or 
the commissioner and said medical director, as the case may be, 
shall report the prisoner’s mental condition to the court or judge 
issuing the warrant or commitment, or in case of the death, resigna- 
tion or removal of the judge, to any judge or special justice of the 
same court, with the recommendation that the prisoner be com- 
mitted as an insane person. The court, judge or justice may there- 
upon commit the prisoner to an institution for the insane, if, in 
the opinion of the court, judge or justice, such commitment is nec- 
essary. The provisions of this section relative to the return to 
custody or to a penal institution of a prisoner taken therefrom un- 
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der sections one hundred and three or one hundred and four, shall 
apply, so far as apt, to a prisoner committed under this section. 

If a prisoner is committed in accordance with sections one hun- 
dred and three or one hundred and four, and his sentence has ex- 
pired, the superintendent of the institution to which commitment 
was made or said medical director and the commissioner, in case 
of commitment to the Bridgewater state hospital, as the case may 
be, may permit such prisoner temporarily to leave such institution 
in accordance with sections eighty-eight and ninety, or may dis- 
charge such prisoner in accordance with section eighty-nine. In 
construing this section a maximum and minimum sentence shall 
be held to have expired at the end of the minimum term, and an 
indeterminate sentence, at the end of the maximum period fixed 
by law. 

SECTION 3. Section thirteen of chapter two hundred and sev- 
enty-eight is hereby amended to read as follows: 


SecTIon 13. Persons Acquitted on Ground of Mental Disease or 
Defect excluding Responsibility. 


If a person is acquitted on ground of mental disease or defect 
excluding responsibility, the provisions of section one hundred and 
one of chapter one hundred and twenty-three shall apply. 

SECTION 4. Section twenty-three B of chapter two hundred 
thirty-three, as added by chapter two hundred fifty-six of the Acts 
of nineteen hundred fifty-eight is hereby repealed, and the follow- 
ing substituted therefor: 


SecTion 23B. Accused; statements made while undergoing psy- 
chiatric examination ; admissibility. 

In the trial of an indictment or complaint for any crime, no 
statement made by a defendant therein subjected to psychiatric 
examination pursuant to sections one hundred, one hundred D, 
or one hundred E of chapter one hundred twenty-three for the 
purposes of such examination or treatment shall be admissible in 
evidence against him on any issue other than that of his mental 
condition, nor shall it be admissible in evidence against him on 
that issue if such statement constitutes a confession of guilt of 
the crime charged. 
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MINORITY REPORT BY MR. MULDOON ON THE 
PROPOSED STATUTORY DEFINITION OF INSANITY 


There are at present four different rules, so-called which are 
commonly discussed: 


MeNaghten Rules, 10 C & F 200 

Durham Rule, District of Columbia 

New Hampshire Rule 

Substantial Capacity Test, American Law Institute 


In the meeting of the Chief Justices in August 1960 an eminent 
psychiatrist said :— 
“I am not sure that a psychiatrist is competent to pass on whether or not 


the accused has ‘adequate capacity’ to appreciate the criminality or to con- 
form his conduct.” 


He said, quoting Judge Biggs, that perhaps the matter of de- 
finition might properly be left to develop under the law. 

He also stated that when the rule which was recommended by a 
majority in our 57th Report was presented to the American Law 
Institute, the three psychiatrists who were members of the Com- 
mittee did not approve of the definition. 

I have not heard of any great dissatisfaction with the adminis- 
tration of the criminal law in Massachusetts in reference to in- 
sanity as a defense in capital cases. On the contrary, where the 
Supreme Judicial Court upon an appeal has the entire record, there 
are instances where errors in the trial courts have been found and 
corrected under the broad power provided to the Supreme Judicial 
Court by statute. 

Commonwealth v. Cox, 327 Mass. 609, at 614 
Commonwealth v. Curtis, 318 Mass. 584 
Commonwealth v. Gricus, 317 Mass. 403 


I agree with the majority of the Council that the McNaghten 
rules are not and never have been law in Massachusetts. I also 
agree that the rule of proof when the defense of insanity is raised 
is not, and should not be, as suggested in the bill referred to us, 
that the defense must be proved “beyond a reasonable doubt” but 
was clearly stated by Chief Justice Shaw on behalf of the full Su- 
preme Judicial Court sitting at the trial in the case of Common- 
wealth v. Rogers (7 Met. at p. 506) in 1844 when he charged the 
jury, in answer to their question, “Must the jury be satisfied be- 
yond a doubt of the insanity of the prisoner to entitle him to an 
acquittal?” The Chief Justice said—“that if the preponderance of 
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the evidence was in favor of the insanity of the prisoner the jury 
would be authorized to find him insane.” The jury found the de- 
fendant “not guilty by reason of insanity.” 

I agree with the majority also in the recommendation in the 
draft act that a defendant after a verdict of acquittal “by reason 
of insanity” be committed for further medical examination and not 
turned loose in the community until found sufficiently recovered 
so that he is not dangerous. 


The point on which I regretfully disagree with the majority is 
the recommendation in Section 100 of a statutory definition of the 
defense of insanity. 

In the report of the Council on the subject at the request of the 
Legislature, in the 33rd Report in 1957, referred to by the majority, 
I also filed a minority report on this point, and suggested, with the 
approval of three other members, that no attempt be made at a 
statutory definition but that the legal test of “insanity” be left to 
develop under our Judicial decisions as the local law of Massachu- 
setts, as the question is one of local law under the opinion of the 
Supreme Court of the United States in Fisher v. U.S., 328 U.S. 463. 

Since that report of 1957 and the report on the subject of the 
Special Commission referred to by the majority, I have reconsid- 
ered the matter with care to see if I was mistaken in my earlier re- 
port. During the past year the Council has had its attention called 
to much information in regard to the early history of the subject in 
Massachusetts; to the complete history of the trial of Commor- 
wealth v. Rogers, prepared with the cooperation of Chief Justice 
Shaw and S. D. Parker, counsel for the prosecution; by the de- 
fendant’s counsel assigned by the court—George T. Bigelow (later 
Chief Justice) and George Bemis—and published in 1844 with the 
following introductory note. 


“TRIAL OF ABNER ROGERS, JR. 
By Gerorce T. BIGELOW AND GEORGE BEMIS 


LittLe, Brown—1844 
Notre BY THE REPORTERS 


“The interest taken in the subject of insanity as a defence to 
criminal prosecutions, it is thought, renders the present trial suf- 
ficiently important to deserve a full and accurate report. Accord- 
ingly the best exertions (in the absence of a shorthand verbatim 
report), have been made, to exhibit a full development of the case 
in its legal and medico-scientific bearings. The testimony, as af- 
forded by our own copious minutes of the trial, has been carefully 
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compared with the notes taken by the Chief Justice (obligingly 
afforded for the purpose), and a statement of the law as propounded 
by the Bench, has been obtained from the same source. 

“The State’s Attorney has also favored us with his opening and 
closing remarks, so far as he could write them out from memory 
after the trial. 

‘As a case involving the issue of feigned or real insanity we be- 
lieve the present, the most interesting on record, certainly in 
English or American jurisprudence. As one of transient duration, 
also (supposing nothing further is heard of it), it deserves, per- 
haps, to be noted for the benefit of medical science.” 

We have also examined a little known charge to a grand jury 
in 1835 by Hon. Peter Oxenbridge Thacher, a Massachusetts judge 
of great experience and learning in criminal cases from 1821 to 
1840; the reports of the majority and minority of the English Com- 
mission of 1953 (referred to by the Massachusetts Commission on 
capital punishment and other matters, which suggested the bill re- 
ferred to us); the correspondence of Chief Justice Doe of New 
Hampshire and Dr. Isaac Ray in the 1860’s in regard to the New 
Hampshire practice (recently published in the Yale Law Journal*) ; 
an article in the Journal of American Judicature Society for June 
1960 on the working of the so-called “Durham Rule” in the Dis- 
trict of Columbia; the latest “definition” drafted by the American 
Law Institute and submitted to the National Conference of Chief 
Justices in August 1960; the majority and minority reports of the 
Canadian Commission in 1957 referred to in the 33rd Report of 
the Judicial Council. The report and draft of the Ceylon Commis- 
sion of 1959 and the information in these various reports have 
been considered and discussed by the Judicial Council. 


If a statutory test should be adopted I think the word “appre- 
ciate,” in the Canadian practice is better than the word “know” 
and it is used in the latest draft of the American Law Institute. It 
is also used in the Vermont Statute. But I have not been able to 
convince myself that any statutory definition is advisable. We 
have never had one in Massachusetts. Most of the so-called “rules” 
in various jurisdictions have been the result of judicial decision 
and not statutory mandates. 

I have also examined the much criticized opinions of the English 
judges in the McNaghten rules, frequently quoted or paraphrased 
in part, which hardened into law in England, but are seldom 
quoted in full, and especially, the remarks of the minority dis- 
senter, Mr. Justice Maule, which seems to have been overlooked in 
most of the literature, but which seems to me more significant 


*For June 1960. 
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than the “abstract” opinion of all the other judges. He was re- 
ported as follows:— 


“Mr. Justice Maule:—I feel great difficulty in answering the questions put 
by your Lordships on this occasion:—First, because they do not appear to 
arise out of and are not put with reference to a particular case, or for a par- 
ticular purpose, which might explain or limit the generality of their terms, so 
that full answers to them ought to be applicable to every possible state of 
facts, not inconsistent with those assumed in the questions: this difficulty is 
the greater, from the practical experience both of the bar and the Court being 
confined to questions arising out of the facts of particular cases:—Secondly, be- 
cause I have heard no argument at your Lordship’s bar or elsewhere, on the 
subject of these questions; the want of which I feel the more, the greater are 
the number and extent of questions which might be raised in argument:—and 
Thirdly, from a fear, of which I cannot divest myself, that as these questions 
relate to matters of criminal law of great importance and frequent occurrence, 
the answers to them by the Judges may embarrass the administration of jus- 
tice, when they are cited in criminal trials. For these reasons I should have 
been glad if my learned brethren would have joined me in praying your Lord- 
ships to excuse us from answering these questions; but as I do not think they 
ought to induce me to ask that indulgence for myself individually, I shall 
proceed to give such answers as I can, fearing that my answers may be as 
little satisfactory to others as they are to myself.” He then stated his an- 
swers to the five questions and as to the 3rd question, in what terms ought the 
question to be left to the jury as to the prisoner’s state of mind at the time 
when the act was committed, he said:— 

“There are no terms which the Judge is by law required to use. They should 
not be inconsistent with the law but should be such as, in the discretion of 
the Judge, are proper to assist the jury in coming to a right conclusion as to 
the guilt of the accused.” 

I think the remarks of Justice Maule important in connection 
with the problem of a “definition” because his “fear” that “the 
answers by the judges may embarrass the administration of justice 
when cited in criminal trials,” has proved to be extraordinarily 
accurate. The constant reference to the “MeNaghten” rules has, in 
my opinion, “embarrassed the administration of justice.” In the 
report of the English Commission of 1953 Lord Blackburn, a dis- 
tinguished English Judge, is quoted as having stated in 1874 (30 
years after the McNaghten opinions) :— 

“T can only say that on the question what amounts to insanity that would 
prevent a person being punishable or not, I have read every definition which 
I could meet with, and never was satisfied with one of them, and have en- 
deavored in vain to make one satisfactory to myself; I verily believe that it 
is not in human power to do it. You must take it that in every individual case 
you must look at the circumstances and do the best you can to say whether it 
was the disease of the mind which was the cause of the crime, or the party’s 
criminal will.” 
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I share the views of Mr. Justice Maule and Lord Blackburn in 
approaching any proposed “definition” and therefore do not rec- 
ommend one. I believe the law will be developed better by judi- 
cial decision. 


FreDeERIC J. MuLpoon. 


Judge Fenton agrees with Mr. Muldoon in opposition to a statu- 
tory definition. 





H. 1368—RELATIVE TO THE DISCHARGE OF 
MORTGAGES HELD BY HUSBAND AND WIFE 


(Referred by Resolves, Chapter 3) 


1 Secrion 1. Section 54 of chapter 183 of the General Laws is 
2 hereby amended by adding at the end thereof the following 
3 sentence:—The provisions of this section shall apply to a mort- 
4 gage held by husband and wife as tenants by the entirety, and 
to an instrument executed by either one. 

Secrion 2. An instrument executed in accordance with the 
provisions of section fifty-four of chapter one hundred and 
eighty-three of the General Laws by either husband or wife 
holding a mortgage as tenants by the entirety, and duly re- 
corded prior to the effective date of this act shall have the same 
effect as if executed by both and no action to foreclose or enforce 
said mortgage may be commenced unless the spouse who did not 
sign said instrument shall cause a notice disclaiming said instru- 
ment to be recorded prior to January first, nineteen hundred and 
sixty-one in the registry of deeds where the mortgage is recorded 
11 identifying the book and page of the mortgage, and the book 
12 and page of such instrument, and the register of deeds shall make 
13 a note of said notice on the margin of the record of the mortgage 
14 and of such instrument. 


oomonoaoark WN Cr 
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We do not recommend H. 1368, but we submit a draft act for 
reasons stated herein. 


The same subject was referred to the Council in 1950 by Resolves 
Chapter 13 of that year and was reported on in the 26th Report 
(pp. 30-31). 

The bill then referred proposed to add at the end of Section 54 
of the General Laws the following sentence: 

“If a husband and wife are holders of a mortgage, either one of them may 


discharge the mortgage as herein provided and such discharge shall have the 
same effect as if they were sole.” 
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The Council said: 

“The purpose of the bill is to change the law as stated in Pineo v. White, 
320 Mass. 487. We are informed that prior to that opinion many convey- 
ancers considered that section 54 as above quoted authorized a discharge by 
a wife of a mortgage held by both if the mortgage note was given up and 
that, because of that view, since the opinion referred to, titles are clouded 
where both did not sign the discharge. 

“In Pineo v. White, the court said that a discharge by the wife alone was 
‘not sufficient to release and discharge the mortgage’ because a conveyance to 
husband and wife as joint tenants at common law ‘created a tenancy by the 
entirety,’ a special kind of title based on the marital relations, and that the 
statutory provision for discharge by one or more joint holders did not apply 
to holders ‘by the entirety.’ 

“The bill presents a question of policy having various aspects and while 
we appreciate the conveyancing problem involved which bears on the title 
questions before the Land Court or other courts, we think that the policy of 
protecting the marital relation and its incidents in the same manner as it is 
protected by the rights of dower and curtesy, outweights the conveyancing 
difficulty and, therefore, we do not recommend the bill.” 


We do not believe in abolishing or confusing the estate known as 
tenancy by the entirety which has been an established part of Mas- 
sachusetts law for at least 150 years applied and explained in case 
after case since the opinion of Chief Justice Parsons, in Shaw v. 
Hearsey in 1809 in the 5th volume of the reports. 

He said the tenants “do not take by the moieties but by the 
entireties” (p. 523). 

In 1829 in Licker v. Gluskin, 265 Mass. 403 (at p. 405), Chief 
Justice Rugg described the estate clearly as follows: 

“The title of both husband and wife as tenants by the entirety arises out of 
the instrument, whether deed, devise or gift by virtue of which they become 
seised of the estate. The one who survives and thereby becomes sole owner 
of the whole takes no new title by the survivorship.” 


The estate is not like dower or curtesy which are contingent inter- 
ests and not estates (see Opinion of the Justices, 337 Mass. 786). 
There was nothing new in Pineo v. White. After citing many cases, 
Mr. Justice Ronan said that while husband and wife “may in a 
sense be said to be joint holders of the mortgage . . . their inter- 
ests” are “not strictly those of joint tenants but . . . ‘one indivisi- 
ble estate in them both and the survivor of them’” and “each is 
secure against an impairment of rights through the sole act of the 
other.” This has been as clear as if it was said in a clear statute 
for generations and surely it would be a mistake to have one kind 
of tenancy-by-the-entirety for a lot of land and another for a 
mortgage on the same land. 
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The reason for the proposal in 1950, as suggested in the report 
above quoted is that some lawyers did not read the cases carefully 
and guessed at the meaning of Section 54 with the result “that 
titles are clouded where both did not sign the discharge.” Older 
lawyers will remember that about 1916 one firm began to advise 
the creation of the estate to avoid inheritance taxes. The practice 
spread rapidly so that there was a great increase in such tenancies 
and more mortgaged titles became clouded by discharges signed 
by only one of the spouses, but that is not a reason for abolishing 
or confusing the law of such estates. 


We appreciate the fact that the clouding of the titles is serious, 
but the way to meet it, in our opinion, is that followed in other 
title-clearing statutes which we have recommended and which 
have been adopted in recent years (see 34th Report, at p. 30). 

Accordingly, we recommend the following: 


DRAFT ACT 


AN ACT TO PROTECT LAND TITLES FROM DEFECTIVE DISCHARGES OF MORTGAGES HELD 
BY THE ENTIRETY. 


Section 1. Chapter 183 of the General Laws is hereby amended by adding 
after Section 54 the following: Section 54A. After the expiration of a period of 
ten years from the recording of a discharge or release of a mortgage, held by 
husband and wife as tenants by the entirety, signed by only one, no steps shall 
be taken by action, entry or otherwise to foreclose or enforce such mortgage or 
the note or notes secured thereby, unless within such period the other spouse has 
recorded in the registry of deeds for the county or district where the mortgage 
is recorded a notice identifying the mortgage and the place of its recording and 
stating that rights of a tenant by the entirety may be claimed in the mortgage 
or the note or notes secured thereby. A reference to such notice shall be noted on 
the margin of the record of the mortgage. 


Section 2. The provision in said Section 54A inserted by this act shall apply 
to such discharges or releases recorded prior to the effective date of this act as 
well as to those recorded thereafter; provided however that as to any such dis- 
charge or release recorded prior to said effective date the period for recording 
notice that rights of a tenant by the entirety may be claimed in such mortgage 


and the note or notes secured thereby shall not expire prior to January first, 
1963. 


Nore 
This draft is adapted from Chapter 68 of 1959. 
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H. 1869—REQUIRING GROSS NEGLIGENCE IN THE 
OPERATION OF A MOTOR VEHICLE FOR 
CONVICTION OF THE OFFENCE OF 
DRIVING SO AS TO 
ENDANGER 
(Referred by Resolves, Chapter 34) 


1 Section 24 of chapter 90 of the General Laws is hereby amended 
2 by striking out subsection (2) (a), as most recently amended by 
3 section 1 of chapter 230 of the acts of 1939, and inserting in 
4 place thereof, the following subsection:— 

5 (2) (a) Whoever upon any way or in any place to which the 
6 public has a right of access operates a motor vehicle recklessly 
7 or operates such a vehicle in a grossly negligent manner so that 
8 the lives or safety of the public might be endangered, or upon a 
9 bet or wager or in a race, or whoever operates a motor vehicle 
10 for the purpose of making a record and thereby violates any 
11 provision of section seventeen of any regulation under section 
12 eighteen, or whoever without stopping and making known his 
13 name, residence and the register number of his motor vehicle 
14 goes away after knowingly colliding with or otherwise causing 
15 injury to any other vehicle or property, or whoever uses a motor 
16 vehicle without authority knowing that such use is unauthorized 
17 or whoever loans or knowingly permits his license to operate 
18 motor vehicles to be used by any person, or whoever makes false 
19 statements in an application for such a license or falsely imper- 
20 sonates the person named in such an application or procures 
21 such false impersonation whether of himself or of another, or 


22 whoever in an application for registration of a motor vehicle or 


23 trailer gives as his name or address or the place where such 
24 vehicle is principally garaged a false name, address or place, 
25 shall be punished by a fine of not less than twenty nor more 
26 than two hundred dollars or by imprisonment for not less than 
27 two weeks nor more than two years, or both; and whoever oper- 
28 ates a motor vehicle upon any way or in any place to which the 
29 public has a right of access and, without stopping and making 
30 known his name, residence and the register number of his motor 
31 vehicle, goes away after knowingly colliding with or otherwise 
32 causing injury to any person shall be punished by imprisonment 
33 for not less than two months nor more than two years. A sum- 
34 mons may be issued instead of a warrant for arrest upon a com- 
35 plaint for a violation of any provision of this paragraph if in 
36 the judgment of the court or justice receiving the complaint 
37 there is reason to believe that the defendant will appear upon a 
38 summons. 
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The present section so far as the offense of driving to endanger 
is concerned provides for two separate offenses—first, operating 
“recklessly” and second “negligently” so that the lives or safety of 
the public might be endangered. 


While the bill strikes out subsection (2) (a) and substitutes H. 
1869 the only change is to substitute in line 7 for the second offense 
the words “in a grossly negligent manner so that the lives or safety 
of the public might be in danger.” 


While the substance of the change would clarify the law we sug- 
gest the rephrasing of the words quoted above. 


This subject was discussed in our 34th report in 1958 from which 
we quote the following passages: 


“It is to some extent ‘dangerous,’ especially in the hands of unskilled op- 
erators, to operate one at all. In view of the inevitable possibilities of un- 
foreseen accidents, even the most careful operators (and it is true of pedes- 
trians also) live in a world which is becoming more ‘dangerous’ all the time, 
but that simply is a modern condition of life that has to be faced and ac- 
cepted as the starting point of our study. 

“Where does law enter the picture? Obviously the law must accept the 
use of dangerous machines on the highways as not legally ‘dangerous,’ just 
as it was obliged to do with the ‘horse and buggy.’ So the law steps in at 
that point. We all know, not only from observing other people but by ob- 
serving our own behavior, that there are degrees of danger in our dangerous 
world. These introductory remarks may seem so elementary as to be unnec- 
essary, but we believe the study we are asked to make must begin with them 
if it is to make sense in the motor vehicle world today when cars dominate life 
in so many directions. A sentimental approach to the inevitable tragedies will 
get us nowhere. 

“Now, what is the law today about motor vehicles and their operation from 
the point of view of the civil and of the criminal law? It is varied, voluminous 
and complicated, but we will limit the discussion so far as possible to driving 
and its possibilities: consequences and penalties. 

“Motor vehicles in the criminal law may be, in varying circumstances, the 
instruments of first degree murder, second degree murder, manslaughter, 
‘driving under the influence of liquor’ and, by G.L. Chapter 90, Section 24 
(2) (a) (as part of the section covering a variety of circumstances) we find 
the provision for two separate offenses with the same penalty. 

“This brings us to the administration of the law as it is and the question 
whether the courts are too lenient in imposing the existing penalties. Here 
we must remember that the fact that an accident happens resulting in death 
or injury does not mean that a particular individual is responsible in a civil 
or in a criminal proceeding. In Reardon v. Boston El. Ry., 247 Mass. 124, 
Chief Justice Rugg said: ‘The mere occurence of the collision on the highway 


was no evidence of the negligence of the defendant. This is the rule of our 
cases.’ 
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“About a dozen cases are cited. The fault must be proved in each case to 
the court or jury and the facts and evidence may differ. A child may suddenly 
run in front of a car driven by the most careful driver. There may be a 
sudden glare preventing sight. All kinds of unexpected things may happen 
suddenly to careful drivers because of the behavior of a pedestrian or some- 
body or something which cannot be avoided. Judges and juries have to hear 
the evidence and decide about such things. Surely we would not have it other- 
wise; and if there is evidence of fault the court has to decide how much fault 
before imposing sentence. That is why the legislature has made the penalties 
flexible. Would we have it otherwise? In the thousands of accidents that come 
before the court, of course, some mistakes of judgment may occur. No law 
can prevent that. Everybody makes mistakes sometime. 

“We must also remember that in every criminal case there may be an appeal 
for jury trial and if juries believe the penalty is too severe on the facts and 
evidence frequently they will not convict. We are informed by inquiry at the 
registrar’s office that about 40% of the jail sentences appealed from the Dis- 
trict Courts are lost on appeal in jury trials in the Superior Court. The legis- 
lature has recognized this even in first degree murder cases by giving the jury 
power to decide between capital punishment and life imprisonment in case 
of convictions. The so-called ‘technicalities’ of the earlier criminal law in 
England, when there were more than 100 capital offenses, developed because 
the courts and juries were more just than the majority of the legislature or 
of the public, and the courts found technical flaws in procedure, while juries, 
as Blackstone said, committed ‘pious perjury’ by finding against the evidence 
because they thought the death penalty too severe in the particular case. The 
same sort of thing was true to a varying extent during ‘prohibition.’ 


THE MEANING OF A CRIMINAL STATUTE 


“There is another fact to be remembered in connection with the statute 
above quoted about the operation of a car ‘negligently so that the lives or 
safety of the public might be endangered.’ It has been called to our attention 
that there have been, and still are, marked differences of opinion and practice 
as to its meaning. Are the dominant words the adverb ‘negligently,’ or the 
word ‘endangered’ or the whole clause read together? 


“Returning to our introductory discussion, we have pointed out that under 
the dangerous conditions of our automobiles necessities for travel ‘the law 
must accept the use of dangerous machines on the highways as not legally 
‘dangerous’ unless and until such use by somebody becomes more than or- 
dinarily ‘dangerous.’ 

“In the Wisconsin Law Review for March 1958 (at p. 210) this is explained 
as follows: 

‘The primary function of the ordinary negligence concept is determining 
whether a person should be required to pay damages. The function of the 
negligence concept in the criminal law is in determining the sort of conduct 
which is, although inadvertent, sufficiently dangerous to warrant criminal 
sanction. Since the emphasis is upon the conduct it follows that the dis- 
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tinction should be based upon the dangerousness of the conduct; that is, 

the conduct must contain a greater risk of harm than is necessary to form 

a basis for tort liability only.’ 

“When our statute is approached in this way we think its criminal mean- 
ing is clear on its face. 

“An editorial in the Haverhill Journal of April 24, 1958 contained the 
following comment which seems pertinent: 

‘The result of thinking that “negligent” driving, plus injury, equals driv- 
ing to endanger, has been that easy convictions are obtainable. And the 
natural results of these easy convictions are easy, light sentences.’ 

“This may be so when a criminal statute is interpreted in a civil sense. 

“We think closer thinking about the nature and interpretation of the crim- 
inal offense may relieve the courts of the criticism of ‘leniency’ by demonstrat- 
ing the purpose on the face of the statute to provide the existing serious pen- 
alties only for the aggravated dangerous operation—aggravated beyond the 
basis of a civil suit for damages. Even then justice, obviously, will require 
proof beyond the mere fact of a death or injury from an accident, the mere 
occurrence of which proves nothing without evidence of fault and when dis- 
tinctions in the law exist, even in a civil case, as Chief Justice Rugg stated 
flatly in Altman v. Aronson, 231 Mass. 588, at p. 593, ‘a party has a right to 
insist that the jury be instructed in conformity to them.’ See also Thompkins 
v. Pratt, 1958 Advance Sheets 131-2, where the case is cited in connection with 
even greater force in a criminal proceeding. 

“Driving ‘recklessly’ is a separate offense in the same paragraph and subject 
to the same flexible penalty as driving ‘negligently’ so that the public might be 
endangered. While the two offenses may be combined in the facts, obviously 
the word ‘recklessly’ is more culpable and harder to prove than ‘negligently 
so that.’” 


Operating “negligently so that” is an offense the meaning of 


which is variously and ill advisedly interpreted, as already ex- 
plained. 


“So we get back to our starting point—the increasing danger of living with 
and needing dangerous machines on the roads and the question how dan- 
gerously do the great majority of people want to live. 

“We have one suggestion for legislation which may help in the mere just 
administration of the statute about operating ‘negligence’ so that the lives 
and safety of the public might be endangered. In the discussion of the mean- 
ing of the criminal statute we have already pointed out that there have been, 
and are, differences of opinion and practices on the question whether the 
dominant words are the adverb ‘negligently’ or the word ‘endangered,’ or the 
whole clause read together. While we think the whole clause read together 
demonstrates its aggravated criminal meaning, we think the use of the word 
‘negligently,’ which, when standing alone, may have two different meanings, 
has caused the differences, which may lead to unjust discriminations in the 
administration of the statute, can be avoided by less ambiguous wording. 
We, therefore, recommend the following: 
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DRAFT ACT 
“Chapter 90 of the General Laws as most recently amended is hereby 
further amended by striking out in Section 24 (2) (a) the words ‘negligently 
so that the lives or safety of the public might be endangered’ and substituting 
the words ‘so dangerously under the circumstances that he should be conscious 
that he is unreasonably endangering the lives or safety of the public.’ ” 


We think the words thus suggested may state the question for 


the judge or jury more simply and clearly than the words “grossly 
negligent manner so that” as proposed in H. 1869. 





H. 2393—PROVIDING FOR THE DESTRUCTION OF 
CRIMINAL RECORDS OF PARKING OFFENSES 
AFTER THE EXPIRATION OF SIX YEARS 


(Referred by Resolves, Chapter 78) 


1 The third paragraph of section 20A of chapter 90, as most 
recently amended by section 2 of chapter 386 of the acts of 1955, 
is hereby further amended by adding at the end thereof the 
following:—After the expiration of six years from the termina- 
tion of criminal proceedings upon any complaint relating to the 
parking of a motor vehicle, such termination having been reached 
by discharge, dismissal, placing on file, continuance from day 
to day for sentence, or by imposition of fine, such proceeding 
shall no longer be deemed criminal, and shall no longer be deemed 
10 to constitute a criminal record; and the records thereof, docu- 
11 ments, indices and other papers relating thereto may be de- 
12 stroyed by authority of and under the supervision of the 
13 Supreme Judicial Court; provided, however, that any action 
14 taken in any such proceeding or in reliance thereon before the 
15 expiration of said six years shall not be affected thereby. 
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We see no objection to this bill with the exception of the words 
in lines 7 and 8 (printed in italics)—‘‘continuance from day to day 
for sentence.” 

We recommend the omission of those words, as they seem too 
vague to constitute “termination” of the “proceeding.” 

Otherwise, we recommend the passage of the bill. 
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H. 391—RELATIVE TO LIABILITY FOR DAMAGES IN 
CASE OF COLLISION AT GRADE CROSSINGS 


(Referred by Resolves, Chapter 23) 


Section 232 of chapter 160 of the General Laws is hereby 
amended by striking out the words “or the person who had 
charge of his person or property” in the first sentence thereof 
so that said sentence will read as follows:—If a person is injured 
in his person or property by collision with the engines or cars 
or rail-borne motor cars of a railroad corporation at a crossing 
such as is described in section one hundred and thirty-eight, 
and it appears that the corporation neglected to give the signals 
required by said section or to give signals by such means or 
in such manner as may be prescribed by orders of the depart- 
ment, and that such neglect contributed to the injury, the corpo- 
ration shall be liable for all damages caused by the collision, 
13 or, if the life of a person so injured is lost, to damages recover- 
14 able in tort, as provided in section two of chapter two hundred 
15 and twenty-nine, unless it is shown that, in addition to a mere 
16 want of ordinary care, the person injured [the words stricken out 
17 appear here in the present statute] was, at the time of the colli- 
18 sion, guilty of gross or wilful negligence, or was acting in violation 
19 of the law, and that such gross or wilful negligence or unlawful act 
20 contributed to the injury. 
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We recommend this bill. 


The words in lines 2 and 3 the omission of which is proposed 
involve “imputed” negligence and not contributory negligence of 
the person injured. 

As the section reads at present, it applies to a case in which the 
railroad is negligent and the driver of the car or bus is also negli- 
gent, but the child or other person injured, who has no control, is 
not negligent or in any way responsible for the accident so that he 
or she or, perhaps, a bus full are injured as a result of the negligence 
not only of one but of two, but the fault of the driver or person in 
control is “imputed” to the innocent injured person who was in no 
way responsible. 

We see no sufficient reason why this should be the law prescribed 
by statute. It appears to be a “relic” of the earlier law which iden- 
tified the innocent passenger with the responsible person at fault 
and thus “imputed” his negligence to the injured. Aside from 
statute that doctrine was abandoned by the court in 1907 in Shultz 
v. Old Colony St. Ry. Co. 193 Mass. 309, and see Besse v. Salemme, 
302 Mass. 188. We do not think it should be retained in the statute. 
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S. 242—PROVIDING FOR TRIAL BY A JURY OF SIX IN | 
THE CENTRAL DISTRICT COURT OF WORCESTER 
IN CASES INVOLVING MISDEMEANORS AND | 
CERTAIN OTHER VIOLATIONS 


1 Any defendant, in any district court of Worcester county, 
2 found guilty of a violation of a by-law, order, ordinance, rule 
or regulation made by a city or town or public officer or of any 
misdemeanor except conspiracy or libel, may appeal and claim | 
a jury of six in the central district court of Worcester. By | 
claiming such appeal, the said claimant shall be deemed to have 
waived any claim of appeal to a trial by a jury in the superior 
court or other disposition in said superior court. 

9 The justice presiding at such session over a jury of six in 
10 said central district court of Worcester shall have and exercise 
11 all the powers and duties which a justice of the superior court 
12 has, and may exercise in the trial and disposition of such cases. 
13 No justice so sitting shall act in a case in which he has either 
14 sat or held an inquest in the District court or otherwise has 
15 an interest. 

16 Trials by such juries of six in said central district court of 
17 Worcester shall proceed in accordance with the provisions of 
18 law applicable to trials by jury in the superior court, except 
19 that the number of peremptory challenges shall be limited to 
20 two. Jurors shall be drawn from the pool of jurors available 
for the jury sessions in either civil or criminal sessions in the 
superior court for Worcester county. The first justice of the 
central district court of Worcester shall arrange jury sessions 

in his court and assign justices thereto, to the end that there 
5 may be a speedy disposition of cases tried by a jury in said 

26 court. In the event of a trial by a jury of six in the central 
27 district court of Worcester, review may be had directly by the 
28 supreme judicial court, by a bill of exceptions, appeal or re- 
29 port, in the same manner provided for trials by jury in the 
30 superior court. 

We recommend the bill. In view of the successful use of six man 
juries in civil cases in the Worcester Court as an optional, more 
prompt and less expensive method than with a twelve man jury | 
in the Superior Court, we think a six man optional jury trial for 
minor offenses is a wise experiment in the interest both of the 
public and of the accused person who wishes to choose that method 
of trial. As in the civil practice tried out in the Worcester Court, | 
experience will show whether or not a similar practice on the crim- 
inal side of the court will justify its extension to other District 
Courts as part of the movement to reduce congestion. The words | 
“conspiracy or” in line 4 should be omitted to comply with Chap- 
ter 138 of 1958. 
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S. 261—RELATING TO ARBITRATION UNDER 
COLLECTIVE BARGAINING AGREEMENTS 


(Referred by Resolves, Chapter 29) 


Chapter 150C of the General Laws is hereby amended by 
striking out section 16, as appearing in section 1 of chapter 
546 of the acts of 1959, and imserting in place thereof the 
following section:— 

Section 16. (a) An appeal may be taken from (1) an order 
granting or denying an application to compel arbitration made 
under paragraph (a) of section two; (2) an order granting or 
denying an application to stay arbitration made under para- 
graph (b) of section two; (3) an order confirming or denying 
10 confirmation of an award; (4) an order modifying or correct- 
11 ing an award; (5) an order vacating an award without direct- 
12 ing a rehearing or declining to vacate an award; or (6) a judg- 
13 ment or decree entered pursuant to the provisions of this chap- 
14 ter. Such appeal shall be taken in the manner and to the same 
15 extent as from orders or judgments in an action. 


This bill does not “strike out” anything in the present Section 


16. It re-enacts the present Section 16 with the insertion of the 
words “granting or” in line 6 and the words “or denying” in line 8. 


We oppose this proposed amendment. Its effect would be to 
permit either party to delay any actual arbitration proceedings 
under collective bargaining agreements until the Supreme Judicial 
Court had heard and decided an appeal from the Superior Court’s 
ruling in favor of arbitration. It should also be pointed out that 
an order of the Superior Court compelling arbitration is only an 
interlocutory one, subject to appeal under the present law after 
the arbitration award has been confirmed or denied confirmation. 


There are arguments on both sides here. If an arbitration is 
improperly ordered, the right of ultimate appeal may come too late 
to be effective, since the threat of a strike may force acceptance of 
the award actually made. 


This issue was hotly debated in the legislature in 1959, before 
Chapter 546 of the Acts of 1959 was adopted. No new and unfore- 
seen results of the present law have been called to our attention 


which would justify the proposed change so soon after its enact- 
ment. 
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H. 2913—RELATIVE TO CLAIMS AND DEFENSES OF RE- 
TAIL INSTALLMENT BUYERS OF CONSUMER 
GOODS OTHER THAN MOTOR VEHICLES 


(Referred by Resolves, Chapter 66) 


The original bill, H. 911 of 1960, was filed on petition of the At- 
torney General, to amend the Uniform Commercial Code § 3-305 
to protect consumer buyers. At the hearing, the Commissioners on 
Uniform State Laws appeared before the Committee on the Ju- 
diciary and urged that any legislation on this subject should be 
enacted separately, and not by amendment of the Uniform Com- 
mercial Code. 

The Committee on the Judiciary thereupon reported H. 2913 
(the bill which has been referred to the Council) reading as 
follows: 

HOUSE 2913 

Chapter 255 of the General Laws is hereby amended by insert- 
ing after section 12B the following section:— 

Section 12C. No retail installment contract, entered into in 

this state, pursuant to which title to, the property in or a lien 
upon consumer goods other than motor vehicles is retained or 
taken by a retail seller from a retail buyer as security, in whole 
or in part, for the buyer’s obligations, shall require or entail the 
execution of any note or series of notes by the buyer, which 
when separately negotiated will cut off as to third parties any 
right of action or defense which the buyer may have against the 
seller. For the purposes of this section the term “consumer 
12 goods” means tangible personal property which is used or bought 
13 for use primarily for personal, family or household purposes. If 
14 a note is obtained in violation of this section, the retail seller or 
15 other person obtaining it shall be punished by a fine of not less 
16 than one hundred nor more than five hundred dollars and in 
17 any action or proceeding to enforce the retail installments con- 
18 tract the retail buyer shall have a valid defense against the re- 
19 covery of all finance, delinquency, collection or refinancing 
20 charges but a violation of this section shall not diminish the 
21 rights of a holder in due course of a note that is negotiable. An 
22 agreement by the buyer in such a retail installment contract not 
23 to assert against an assignee a claim or defense arising out of 
24 the sale shall be enforceable only by an assignee who acquires 
25 the contract in good faith and for value and who has not notice 
26 of facts giving rise to the claim or defense within ten days after 
27 said assignee mails to the buyer, at his address shown on the 
28 contract, notice of the assignment identifying the contract. 
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The Judicial Council has given much consideration to the prob- 
lem of protection of consumer buyers in Massachusetts. Wide 
issues of social policy are involved. At this time the Council is 
not yet prepared to make a definite recommendation on the bill. 
We hope that public discussion of these questions will be helped 
by the following general observations as to the issues involved. 


1. The coverage of the bill is limited to secured retail install- 
ment contracts for “consumer goods other than motor vehicles.” 
Should it be extended to notes given for unsecured retail install- 
ment contracts? Should it be extended to include such contracts 
for the sale of automobiles (now regulated by G. L. Chapter 255B, 
enacted in 1958), or even of consumer services? 

2. The bill would make it a crime for the retail seller to require 
and obtain a negotiable note from the buyer. Should it go further, 
and deprive a holder in due course of rights on a note obtained in 
violation of its provisions? 

3. Under the law in Massachusetts prior to the effective date of 
the Uniform Commercial Code, cut-off clauses like those mentioned 
in the last sentence of H. 2913 were held ineffective in conditional 
sales contracts. Quality Finance Co. v. Hurley, 1958, 337 Mass. 
150. 

While there are no decisions on the point, Uniform Commercial 
Code § 9-206 appears to validate such cut-off clauses in cases not 
involving sales of consumer goods. It is fairly arguable, however, 
that the Quality Finance Co. case “establishes a different rule for 
buyers of consumer goods” which is expressly retained in force by 
§ 9-206. 

The bill would validate such cut-off clauses in assignments of 
retail installment sales of consumer goods, provided notice of the 
assignment is given the buyer, and the buyer does not within 10 
days thereafter notify the assignee of facts giving rise to a claim 
or defense. This provision is based upon New York Personal 
Property Law § 302-309 and 403-3(a), enacted in 1956 and 1957, 
but the bill omits the detailed requirements in the New York 
statute for mailing the notice to the buyer. 

The Judicial Council will continue to consider the matter, and 
will report further on H. 2913 as soon as it has come to a conclu- 
sion on these difficult problems. 
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S. 61—RELATIVE TO LAND TAKINGS PROVIDING THAT 
A PERSON PETITIONING FOR THE ASSESSMENT OF 


DAMAGES MAY RECOVER HIS REASONABLE 
ATTORNEY’S FEES AND OTHER COSTS AND 
PROVIDING THAT INTEREST BE PAID AT 
THE RATE OF SIX PER CENT PER ANNUM 


(Referred by Resolves, Chapter 2) 


Section 1. Section 8A of chapter 79 of the General Laws 
is hereby amended by striking out, in the first and third sen- 
tences, as appearing in section 3 of chapter 626 of the acts of 
1959, the words “taxable costs” and inserting in place thereof 
the words:—costs as provided in section 38. Said section 8A 
is further amended by striking out, in the second paragraph, 
the words “costs and” and “four” and inserting after the 
words “at the rate of” the word:—six. 
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Section 2. Section 37 of said chapter 79, as amended by 
chapter 641 of the acts of 1956, is hereby further amended by 
striking out the word “four” and inserting after the words “at 
the rate of” the word:—six. 
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Section 3. Said chapter 79 is hereby further amended by 
striking out section 38, and inserting in place thereof the fol- 
lowing section:—Section 38. In all proceedings before county 
commissioners under this chapter, section eighteen of chapter 
thirty-four shall be applicable. In all proceedings brought 
under section fourteen, if a petition is filed after an award of 
damages has been made and the damages are increased, or if 
no award has been made and the petitioner is found to be en- 
titled to damages, he shall recover costs which shall include 
his reasonable costs for an attorney, maps, plans, photographs, 
witnesses and expert witnesses, in addition to all other costs 
which he could recover as in actions at law; otherwise, he shall 
pay costs. 
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Section 4. Section 39 of said chapter 79 is hereby amended 
by striking out, in the second sentence, as appearing in sec- 
tion 5 of chapter 626 of the acts of 1959, the words “taxable 
costs” and inserting in place thereof the words:—costs as 
provided in section 38. 
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Section 5. Section 11 of chapter 8OA of the General Laws 
is hereby amended by inserting in the first sentence, after the 
words “in full,” the following words:—which shall specifically 
include but not be limited to his reasonable costs for an attor- 
ney, maps, plans, photographs, witnesses and expert witnesses. 
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Section 6. Section 12 of said chapter 80A is hereby 
amended by striking out, in the third sentence, the word 
“four,” and inserting in place thereof the word:—six. 


Section 7. Section 13 of said chapter 80A is hereby 
amended by striking out, at the end of the second sentence, the 
words “be liable for such costs” and inserting in place thereof 
the words:—pay costs. 


noe 


tore Ww 


Section 8. This act shall apply only to orders of taking 
adopted on and after the effective date of this act. 
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The bill involves questions of legislative policy as to the financial 
affairs of the Commonwealth and other public bodies in connection 
with the extensive landtakings by eminent domain throughout the 
Commonwealth. Damages and interest are separate matters. The 
damages are for the taking. The interest is for delay in payment 
and is like the interest on investments. Since the passage of Sec- 
tion 8A following a recommendation of the Judicial Council in its 
33rd report, providing for a mandatory pro tanto offer “with inter- 
est and taxable costs if any” to the date of the offer, interest and 
costs stop unless, as a result of further proceedings, the damages 
are increased. The amount of such pro tanto offer may be ob- 
tained by the petitioner without litigation. We see no reason for 
increasing the interest from four to six per cent. In these days four 
per cent is higher than the rate on many investments. Ever since 
1915 interest on legacies has been four per cent (see G.L. Chapter 
197, Section 20). 

As to costs the general rule is “no greater amount than is al- 
lowed in actions at law” in the discretion of the Court. At law the 
taxable costs include merely a nominal attorney’s fee. This applies 
even in equity (see G.L., c. 261, § 13 and 25A), except in such 
proceedings as a bill for instructions as to interests in a fund or in 
the probate courts in the settlement of estates. 

We see no sufficient reason for making a special exception as to 
counsel fees in eminent domain proceedings. After the pro tanto 
offer is made (which can be accepted without counsel) subsequent 
proceedings for more damages seem similar to actions at law. 

We do not recommend Senate 61. 
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H. 899—PROVIDING FOR THE AWARDING OF COUNSEL 
FEES IN ACTIONS BROUGHT AGAINST A CITY OR 
TOWN FOR FAILURE TO PROVIDE MONEY FOR 


THE SUPPORT OF PUBLIC SCHOOLS 
(Referred by Resolves, Chapter 33) 


Chapter 71 of the General Laws is hereby amended by striking 
out section 34 thereof, as most recently amended by chapter 294 
of the acts of 1939, and inserting in place thereof the following 
section :— 

Section 34. Every city and town shall annually provide an 
amount of money sufficient for the support of the public schools 
as required by this chapter. Upon petition to the superior 
court, sitting in equity, against a city or town, brought by ten 
or more taxable inhabitants thereof, or by the mayor of a city, 
or by the attorney general, alleging that the amount necessary 
in such city or town for the support of public schools as aforesaid 
has not been included in the annual budget appropriations for 
said year, said court may determine the amount of the de- 
ficiency, if any, and may order such city and all its officers whose 
action is necessary to carry out such order, or such town and its 
treasurer, selectmen and assessors, to provide a sum of money 
equal to such deficiency, together with a sum equal to twenty- 
five per cent thereof. When such an order is made prior to the 
fixing of the annual tax rate the foregoing sums shall be required 
by such order to be provided by taxation in the manner set 
forth in section twenty-three of chapter fifty-nine; and when 
such an order is made after the annual tax rate has been fixed 
according to law such sums shall be required by such order to be 
provided by borrowing in the same manner and for the same 
period of time as is provided under clause (11) of section seven 
of chapter forty-four in the case of final judgments, subject to all 
other applicable provisions of chapter forty-four, except that, in 
the case of a town, such borrowing shall be made by the town 
treasurer, with the approval of a majority of the selectmen, and 
no vote of the town shall be required therefor. Said court may 
order that the sum equal to the deficiency be appropriated and 
added to the amounts previously appropriated for the school 
purposes of such city or town in the year in which such de- 
ficiency occurs and may order that the amount in excess of the 
deficiency be held by such city or town as a separate account, 
to be applied to meet the appropriation for school purposes in 
the following year. Reasonable costs and counsel fees may 
be allowed petitioners by the court in its discretion as 


P.D. 144 





EL 





P.D. 144 JUDICIAL COUNCIL 55 


We do not recommend this bill. The bill does not “strike out” 
anything. It simply repeats the present Section 34 and adds the 
sentence in bold type in lines 37-39 as to “reasonable costs and 
counsel fees.” 

As stated in Section 34, these taxpayers’ suits are “in equity,” 
and as stated in Kennedy v. Holyoke, 312 Mass. 248, at pp. 252-3: 

“Costs in suits in equity, to an amount not greater than would be taxed in 

actions at law, are wholly in the discretion of the court, G.L. (Ter. Ed.), C. 261, 

§ 13.” That section provides: 

“Tn suits in equity and in other civil actions and proceedings in which no 
provision is expressly made by law, the costs shall be wholly in the discretion 
of the court, but no greater amount shall be taxed therein than is allowed 
for similar charges in actions at law.” 


H. 899, by adding to the sentence the words “reasonable” and 
“counsel fees,” would make an exception of these taxpayers’ suits 
for school appropriations by inserting an “express” provision for 
“counsel fees.” 

While we appreciate the reasons submitted to us by the legisla- 
tive counsel for the Massachusetts Association of School Com- 
mittees Inc. (copy of which is printed in Appendix B of this 
report), we are not convinced that an exception should be made 
in a taxpayers’ suit for this special purpose. 





H. 946—ENLARGING THE EQUITY JURISDICTION 
OF THE PROBATE COURTS 


(Referred by Resolves, Chapter 8) 


1 Section 1. Section 1 of chapter 214, as most recently 
2 amended by section 2 of chapter 407 of the acts of 1935, is 
3 hereby further amended by striking out said section and in- 
4 serting in place thereof the following section:— 

5 Section 1. An Act providing for General Equity Jurisdiction; 
6 Concurrent—The supreme judicial, superior and _ probate 
7 courts shall have original and concurrent jurisdiction in equity 
8 of all cases and matters of equity cognizable under the general 
9 principles of equity jurisprudence and, with reference thereto, 
10 shall be courts of general equity jurisdiction, except that the 
11 superior court shall have exclusive original jurisdiction of all 
12 suits in which injunctive relief is sought in any matter involving 
13 or growing out of a labor dispute as defined in section twenty C 
14 of chapter one hundred and forty-nine. 
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Several sections follow to adjust other sections to the proposed 
change. 

We do not recommend the bill. 

As the Council stated in the 33rd Report (pp. 43-45) in 1957:— 
“Its consideration involves a larger problem than the proposed extension 

of jurisdiction of the [probate] court” and “calls for a detached view of the 

structure of our judicial system and the tendency of continuous congestion 

of motor vehicle tort business to weaken and disrupt that system... . 


“In the gradual development the grading of jurisdiction of the courts on 
the various levels has not been according to the volume of business, but ac- 
cording to the nature and character or quality of the varied business of a 
modern state. Thus, the Supreme Judicial Court, originally both a trial and 
an appellate court, has gradually become mainly an appellate court requiring 
the broadest and most informed professional training and experience available 
to deal with the more varied and fundamental legal problems in the develop- 
ment and administration of law under our constitutional form of government. 
Most of the original trial jurisdiction was transferred first to the court of 
common pleas in the various counties and, eventually, in 1859. to the then 
newly created superior court as a state wide circuit court of centralized and 
therefore more widely experienced jurisdiction as the great trial court of the 
Commonwealth for the administration of the constantly increasing variety of 
litigation. Massachusetts has been and is a common law state and the equity 
jurisdiction came very slowly as equitable remedies were considered ‘extraor- 
dinary’ in early days. As we pointed out in the 32nd report, in 1956 (p. 11), 
this slow growth was due to the ‘peculiar political history of equity in Massa- 
chusetts due to prejudice resulting from lack of familiarity with the nature 
and purpose of equitable remedies against the person to compel him to do 
what he ought to do, as distinguished from a suit at law merely for damages 
for not doing it.’ 

“For the better part of a century, equity jurisdiction was entrusted by the 
legislature only to the Supreme Judicial Court. In 1883 it was extended to 
the superior court to relieve the Supreme Judicial Court. For the past 25 or 
30 years the superior court has been congested mainly by the accumulation 
of motor vehicle tort cases to such an extent as to threaten the stability and 
professional standing and experience of our most expensive tribunal of gen- 
eral jurisdiction and turning it into a court [for motor vehicle cases or other 
special litigation]. This is not in our opinion a healthy tendency.” 


The probate courts now have concurrent equity jurisdiction, un- 
der Section 6 of G.L. Chapter 215, of matters within their special 
field of the administration of estates, trusts, and domestic and family 
matters in their counties. But the bill (H. 946) would “dilute the 
jurisdiction of the superior court of general jurisdiction throughout 
the commonwealth by spreading it to twenty-two probate judges 
in 14 counties and thus invading the general equity jurisdiction of 
the superior eourt with judges lacking the responsible experience, 
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without supervision of the Chief Justice of the superior court, in 
that field of unlimited variety of facts and law requiring the broad- 
est legal learning available and experienced judgment in its ap- 
plication. 

“We must look at our system as a whole with its various parts 
in perspective and the reasons for them and not merely as a collec- 
tion of courts and judges all alike for all purposes to be dealt with 
by indiscriminate patchwork or palliatives without regard to the 
particular functions for which they were created.” 

In our opinion the bill (H. 946) would confuse and weaken the 
development and administration of general equity jurisdiction and 
we oppose it as against the public interest. 





H. 903—PROVIDING FOR THE GRANTING OF 
CONCURRENT JURISDICTION TO THE DISTRICT 
COURTS TO ENFORCE OR MODIFY DECREES OF 
SEPARATE SUPPORT ISSUED BY THE PROBATE COURT 


(Referred by Resolves, Chapter 6) 


Section 1 of chapter 273 of the General Laws as most recently 
amended by chapter 49 of the acts of 1957 is hereby further 
amended by adding at the end thereof the following sentence:— 
The district courts shall have concurrent jurisdiction with the 
5 probate courts to enforce or modify decrees of separate support 
6 issued by the probate court notwithstanding the provisions of 
7 chapter two hundred and fifteen of the General Laws or any 
8 acts relevant thereto. 


We do not recommend this bill. 


Section 1 of Chapter 273 now provides: 


“§ 1. Offenses and Punishment. Any husband or father who without just 
cause deserts his wife or minor child, whether by going into another town in 
the commonwealth or into another state, and leaves them or either of them 
without making reasonable provision for their support, and any husband or 
father who unreasonably neglects or refuses to provide for the support and 
maintenance of his wife, whether living with him or living apart from him for 
justifiable cause, or of his minor child, and any husband or father who aban- 
dons or leaves his wife or minor child in danger of becoming a burden upon 
the public, and any mother who deserts or wilfully neglects or refuses to pro- 
vide for the support and maintenance of her child under the age of sixteen, 
and any parent of a minor child, or any custodian of a minor child, who 
wilfully fails to provide necessary and proper physical, educational or moral 
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care and guidance, or who permits said child to grow up under conditions 

or circumstances damaging to the child’s sound character development, or who 
fails to provide proper attention for said child, shall be punished by a fine of 
not more than two hundred dollars or by imprisonment for not more than one 
year, or both. No civil proceeding in any court shall be held to be a bar to a 
prosecution hereunder for desertion or non-support. In a prosecution here- 
under for desertion or non-support against a husband, a decree or judgment 
of a probate court in a proceeding in which the husband appeared or was per- 
sonally served with process, establishing the right of the wife to live apart, 
or her freedom to convey and deal with her property, or the right to the cus- 
tody of the children, shall be admissible and shall be prima facie evidence of 
such right.” 

G.L. ¢. 277, § 79, provides a permissive form of complaint “Ne- 
glect of wife or minor child (under Chap. 273, § 1).” That the de- 
fendant “did unreasonably neglect to provide for the support of 
... wife and ... minor child.” 

Section 1 is the same criminal statute already discussed in this 
report (p. 61) in connection with H. 912 which proposed to add a 
“state prison” sentence. 

In the first place the bill would not work and would cause confu- 
sion because the proposed addition to Section 1 would turn a pro- 
bate court decree into a criminal sentence and give the probate 
court “concurrent” criminal jurisdiction to enforce it. 


Aside from that the statutes provide two parallel procedures for 
separate support and custody of children—one civil and one crim- 
inal but the dominant purpose of both is to accomplish the civil 
purpose of family support. As Mr. Justice Holmes said in Black- 
inton v. Blackinton, 141 Mass. 432 (at p. 435) of the civil jurisdic- 
tion under Public Statutes, Chapter 147, § 33: 

“The proceeding contemplates a continuance of the marriage status, instead 
of its dissolution. But the ground on which it proceeds is a breach of the 
duties incident to the status—in this case desertion, that is a separation of 
home and interest,—without the petitioner’s fault.” 


And in Commonwealth v. Pouliot, 292 Mass. 229, Chief Justice 
Rugg in a case under Section 1 of Chapter 273 said: 

“The obligation of a husband and father to maintain his family if in any 
way able to do so is one of the primary responsibilities established by human 
nature and by civilized society. The statute enforces this duty by appropriate 
sanctions.” 

The statute as to the civil jurisdiction of the probate court (now 
Section 32 of Chapter 209) dates back to 1874. The criminal statute 
(now Section 1 of Chapter 273) began in 1882 (see statutory an- 
notations) and gradually developed through the “uniform deser- 
tion act” into its present form but its “equitable nature” does not 
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appear until one reads the subsequent sections especially Section 
3 (quoted in report on H. 912) providing that the court may order 
the fine imposed to be paid by the probation officer for the family 
support. 


The civil aspect of the criminal procedure also appears in Section 
1 by the provision that no probate court proceeding “shall be... 
a bar to prosecution for desertion or nonsupport” and “a decree or 
judgment of a probate court . . . shall be . . . prima facie evidence” 
in the criminal proceeding. 

It is, perhaps, not generally known that in 1936 and 1937 (in the 
11th and 12th) reports the Judicial Council recommended that the 
civil jurisdiction of the Probate Courts be transferred to the Dis- 
trict Courts, Judge O’Brien of the Essex Probate Court (then a 
member of the Council) dissented. The recommendation was not 
followed presumably because the Probate Courts are in many ways 
“family” courts. The present members of the Council do not rec- 
ommend such transfer and believe that H. 903 would not only 
confuse practice but indicates a mistaken view of the parallel 
procedures. 

As District Court jurisdiction in Section 1 of Chapter 273 is in- 
dependent of the Probate Court jurisdiction under Section 32 of 
Chapter 209 but can use a probate court decree as prima facie evi- 
dence in the criminal procedure, there seems to be nothing in the 
statutes to prevent the District Court from making its own inde- 
pendent decision for the purpose of criminal enforcement by fine 
not exceeding a probate court order or decree in cases in which 
the enforcement of a probate court decree by contempt proceed- 
ing appears not to be practicable. So that the parallel procedure 
can continue without conflict and in cases in which the husband 
leaves property in the Commonwealth the probate civil jurisdic- 
tion to proceed against the property seems better adapted than 
the criminal procedure. See Katz v. Katz, 330 Mass. 635 at p. 639. 

What is there to prevent a district court on procf of facts “be- 
yond a reasonable doubt” in the criminal proceeding to make an 
order for periodic payments, the same or less than a probate 
court decree and suspend sentence or impose a suspended fine or 
imprisonment if the “reasonable” periodic payments in the opinion 
of the district court are not made. There is now concurrent power 
to deal with the subject matter within the separate district court 


jurisdiction which can exist without conflict if sensibly admin- 
istered. 
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H. 944—REQUIRING DISCLOSURE OF RELIEF PAYMENTS 
IN LIBELS FOR DIVORCE AND PETITIONS FOR 
SEPARATE SUPPORT WHERE MINOR CHILDREN 
ARE INVOLVED, AND REQUIRING NOTICE 
OF HEARINGS TO WELFARE AGENTS 
OF CITIES OR TOWNS MAKING 
SAID PAYMENTS 


(Referred by Resolves, Chapter 1) 


Section 1. Chapter 208 of the General Laws is hereby 
amended by inserting after section 6 thereof the following new 
section :— 

Section 6A. Libels for divorce shall require, in cases involving 
minor children, that the libellant state whether or not, he or she, 
or the minor children, are receiving at the time of the filing of the 
libel, or intend thereafter to receive, any relief payments. 


NO of WhO 


Section 2. Section 32 of chapter 209 of the General Laws, 
as appearing in the Tercentenary Edition, is hereby amended by 
inserting after the word “friend”’, in line 6, the following words:— 
which petition shall require, in cases involving minor children, 
that the petitioner shall state whether or not, he or she, or the 
minor children are receiving at the time of the filing of the 
petition, or intend thereafter to receive, any relief payments. 


om GC bo 


Section 3. Section 31 of chapter 215 of the General Laws, 
as appearing in the Tercentenary Edition, is hereby amended 
by adding at the end thereof the following sentence:—The 
welfare officer or agent of the city or town in which the libellant 
or petitioner resides shall be deemed. to be an interested party 
in all libels for divorce and petitions for separate support. 


Bw NO 


ao or 


We do not recommend the bill. 


Section 3 of the bill would make “the welfare officer or agent 

. . an interested party ... in all libels . . . and petitions,” 
thus requiring notice to them. 

We think this would be a mistake which would seriously com- 
plicate the administration of the law in such cases. While such 
cases have public aspects, they are primarily family affairs and 
to introduce local administrative officials as necessary parties 
would seem unwise. 

As to the substance of Sections 1 and 2, on the other hand, it 
would seem to be in the interest of the public as well as of the 
parties that the court should have information as to whether 
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there are welfare payments to either party or for children and if 
so how much. The question is how to get the information with- 
out complicating the court’s administration so that the court may 
consider it in connection with questions as to support of children 
or of husband or wife or as to alimony. It also seems in the public 
interest that the welfare officials should be informed as to welfare 
recipients who are or are seeking to be separated or divorced or 
what is happening about children as the facts seem pertinent to 
the welfare administration. 

We think the practice can be worked out better by rule of 
court than by statute and, therefore, suggest that rules for this 
purpose applicable to the Superior and Probate Courts be promul- 


gated by the Supreme Judicial Court. See Com. v. Whiston, 306 
Mass. 65 at p. 66. 





H. 912—PROVIDING A STATE PRISON SENTENCE FOR 
HUSBANDS OR FATHERS WHO LEAVE THE STATE 
WITHOUT PROVIDING FOR THEIR FAMILIES 


(Referred by Resolves, Chapter 24) 


1 Chapter 273 of the General Laws is hereby amended by 
2 striking out section 1, as most recently amended by chapter 49 
3 of the acts of 1957, and inserting in place thereof the following 
4 section:— 

5 Section 1. Any husband or father who unreasonably neglects 
6 or refuses to provide for the support and maintenance of his 
7 wife, whether living with him or living apart from him for justifi- 
8 able cause, or of his minor child, and any husband or father 
9 abandons or leaves his wife or minor child in danger of 
10 becoming a burden upon the public, and any mother who deserts 
11 or wilfully neglects or refuses to provide for the support and 
2 maintenance of her child under the age of sixteen, and any 
13 parent of a minor child, or any guardian with care and custody 
14 of a minor child, or any custodian of a minor child, who wilfully 
15 fails to provide necessary and proper physical, educational or 
16 moral care and guidance, or who permits said child to grow up 
17 under conditions or circumstances damaging to the child’s 
18 sound character development, or who fails to provide proper 
19 attention for said child, shall be punished by a fine of not more 
20 than five hundred dollars or by imprisonment for not more than 
21 two years, or both. Any husband or father who without just 
22 cause deserts his wife or minor child, whether by going into 
23 another town in the commonwealth or into another state, and 
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24 leaves them or any or either of them without making reasonable 
25 provision for their support, shall be punished by imprisonment 
26 in the state prison for not more than three years or in jail for 
27 not more than two years or by a fine of not more than five 
28 hundred dollars. 

29 No civil proceeding in any court shall be held to be a bar to a 
30 prosecution hereunder for desertion or non-support. In a prose- 
31 cution hereunder for desertion or non-support against a husband, 
32 a decree or judgment of a probate court in a proceeding in which 
33 the husband appeared or was personally served with process, 
34 establishing the right of the wife to live apart, or her freedom 
35 to convey and deal with her property, or the right to the custody 
36 of the children, shall be admissible and shall be prima facie 
37 evidence of such right. 


We do not recommend the bill. 


All but lines 21 to 29 of the bill is in the present statute. The 
new part in lines 21-29 makes the absconding husband, who is al- 
ready subject to a fine of $500.00 or imprisonment for not more 
than two years or both, subject to a separate penalty of “state 
prison for not more than three years.” 


The primary purpose of the non-support law relative to husbands 
is to get support for the wife and children. As stated by the court 
in Commonwealth v. Whiston, 306 Mass. 65 at p. 66: 

“The statute makes unreasonableness the test of criminal responsibility for 
failure to support a wife. Com. v. Reilly, 248 Mass. 1, 5. . . . The statutory 
power to punish was intended and is exercised in practice, mainly as a sanc- 
tion for the performance of orders for periodical payments.” 


Section 3 of the same Chapter 273 provides that: 

“The court imposing a fine under section 1 may at any time order it paid 
in whole or in part to a probation officer to be paid by him to the wife or to 
the city, town, corporation, society or person actually supporting the wife, 
child or children or to the State treasurer for the use of the department of 
public welfare if the child has been committed to said department.” 


As there is already a jail penalty and a $500.00 fine primarily for 
the civil purpose of securing support, we see no sufficient reason 
for increasing the imprisonment to three years and turning it into 
a statutory felony by making it a state prison offense and making 
it mor2 difficult for a husband in future to earn enough to provide 
support. 

Besides all this, the bill would not work. Under G.L. Chapter 
274, section 1 a state prison sentence creates a “felony.”’ The dis- 
trict courts under section 26 of Chapter 218 have jurisdiction of 
“felonies” involving not more than five years in state prison, but 
in such cases under section 27 they cannot impose a sentence to 
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state prison. It could not be done even on appeal to the Superior 
Court. A state prison sentence proposed by H. 912 could not be 
secured except by holding such cases for the superior court with a 
superior court judge and that court is loaded now. It would ham- 
string the procedure in non-support cases. 

In this connection the Reciprocal Enforcement of Support act 
(Chapter 556 of 1954) should not be forgotten. The report of the 
Administrative Committee of the District Courts of December 1, 
1959 (reprinted in Appendix B of the 35th report of the Judicial 
Council, p. 80) shows the results of the act as follows: 


Unirorm RecrprocaL ENFORCEMENT OF Support Act, CHAPTER 273A 


1955-56 1956-57 1957-58 1958-59 1959-60 
No. of Cases 
Initiated 840 826 977 1,070 1,167 
No. of Cases 
Received 
(Other 
States) 351 345 396 456 539 


Amount of Money 
Collected $318,407.29 $601,370.86 $822,162.75 $1,108,258.46 $1,198,473.03 


On page 82, the Administrative Committee said that the act “is 
proving very helpful in accomplishing its purpose” and said: 

“We have secured no figures that would serve to show how much of this 
sum was collected for Massachusetts residents as against the sum that was 
received for out of state cases. The statistics do show, however, that 1,070 
cases of the total number were initiated for Massachusetts residents and but 
456 for persons outside the state. Percentagewise that means that just over 
seventy per cent were cases instituted for Massachusetts residents, and if the 
payments resulting were comparable, and we feel they are, over seventy per 
cent of the total of $1,018,258.46 would be paid to Massachusetts residents or 
or the sum of $712,780 plus last year. The Roxbury court received over 
$99,000 and leads all the other districts as it consistently has since the enact- 
ment of the act. Not all of these cases have their source in the various wel- 
fare departments but a great many have and the end result is a partial lift- 
ing of the community burden of supporting at least in part, these unfortunate 
families. In offering these figures we do not include the amounts received 
following criminal actions for neglect of family or nonsupport, and this amount 
also is considerable.” 
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H. 2396—TO PROVIDE FOR BLOOD GROUPING TESTS TO 
AID IN THE DETERMINATION OF PATERNITY 


(Referred by Resolves, Chapter 35) 


We already have a statute providing for blood grouping tests— 
Section 12A of G.L. Chapter 273 inserted by Chapter 232 of the 
Acts of 1954, which reads as follows: 


“12A. Blood Grouping Test to Aid in Determination of Paternity. In any 
proceeding to determine the question of paternity, the court, on motion of 
the defendant, shall order the mother, her child and the defendant to submit 
to one or more blood grouping tests, to be made by a duly qualified physician 
or other duly qualified person, designated by the court, to determine whether 
or not the defendant can be excluded as being the father of the child. The re- 
sults of such tests shall be admissible in evidence only in cases where definite 
exclusion of the defendant as such father has been established. If one of the 
parties refuses to comply with the order of the court relative to such tests, 
such fact shall be admissible in evidence in such proceeding unless the court, 
for good cause, otherwise orders.” 


The bill referred (H. 2396) would strike out the section and sub- 
stitute the following new section: 
1 Chapter 273 of the General Laws is hereby amended by 
2 striking out section 12A, inserted by chapter 232 of the acts 
3 of 1954 and inserting in place thereof the following section 12A: 
4 Section 12A. In any proceeding to determine the question of 
5 paternity the court, on motion of the defendant shall order the 
6 mother, her child, and the defendant to submit to one or more 
7 blood grouping tests to be made by a duly qualified specialist 
8 in hemotology or serology, to be selected from a list established 
9 by the state department of public health. 
10 Such hemotologist or serologist must be governed by the 
11 following procedure:— 
12 1. Identification of the mother, child and alleged putative 
13 father, or husband, must be verified by photographs, signatures 
14 and thumb prints. 
15 2. The sera used must be of good quality and of proper potency 
16 and the report submitted to the court must show the termination 
17 date of the sera. 
18 3. All possible sources of error, whether of sera used or tech- 
19 nique employed must be eliminated. 
20 4. The specialist must check and recheck the results himself. 
21 5. The specialist must perform at least one complete blood 


22 grouping test himself where an exclusion is found. 


23 6. Any party or any prosecuting officer, or anyone in behalf 
24 of any party aggrieved by a blood test exclusion shall be entitled 


on request to an independent blood test by another duly qualified 


i) 
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26 specialist in the field of hemotology or serology, the result of 
TO | 27 which shall be admissible in evidence. 
28 7. The test must be carried out completely, i.e. it must at 
29 least include the test for the following blood groupings: A, B, 
30 O, C, C*, c, D, E, e, M, N, K, F’, a, and such others as are 


‘ts— 31 approved by the department of public health from time to time. 
’ the 32 The test may also be carried out according to the Rh-Hr ter- 
33 minology on blood grouping, but must in all cases include the 
34 tests or its equivalent set forth above. 
n any | 35 8. These tests are to be made to determine whether or not 
on of 36 a putative father or a husband can be excluded as being the 
ubmit 37 father of the child or children. 
sician 38 9. The results of such tests shall be admissible in evidence 
nether 39 only in cases where definite exclusion of the putative father or 
he re- 40 husband, as such father, has been scientifically established. 
efinite 41 If one of the parties refuses to comply with the order of the 
of the 42 court relative to such tests, such facts shall be admissible in 
tests, 43 evidence in such proceeding unless the court, for good cause, 
court, 44 otherwise orders. 


45 These statutes relative to blood grouping tests shall be applica- 
46 ble to all civil and criminal cases where the issue of paternity 
47 or identification of a living or deceased person is involved. 

48 If the court finds that the conclusion of the expert, as disclosed 
y 49 by the evidence based upon the tests are that the alleged father 
50 or husband is not the father of the child, the question of paternity 
51 shall be resolved accordingly. If the experts disagree in their 


i sub- 


of | 52 findings or conclusions the question shall be submitted upon all 

e 53 the evidence. 

: We do not recommend the bill. 

d The subject with a somewhat similar bill was referred to the 
council in 1957 and discussed in the 33rd report (pp. 41-43). The 

1e council did not recommend it. 


The bill now referred to the council, and quoted above, while 


te differing from the previous bill in some details and in some phrase- 

- ology, is substantially similar. 

cy As we said in the 33rd report (p. 42): 

on “We are not satisfied that the technical description of the experts to be 
selected or of the nature of the tests to be made are entirely accurate or that 

h- the provisions for their selection and their methods are advisable for specifica- 
tion in a statute. 

lf. “We think the court and not the department should have the responsibility 

od for the selection. Nor do we think it advisable to insert in the statute manda- 
tory and questionable instructions as to how a fully qualified expert shall do 

alf his work. If he is fully qualified he will know how. 

led “The Section 12A involved is a part of the bastardy procedure. This was 


ied formerly a civil proceeding but is now a crinminal one (see Com. v. Mekel- 
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burg, 235 Mass. 383. Its purpose is to establish the fact that the defendant 
is the father of an illegitimate child, and, therefore, liable to assist the mother 
to support the child. While the section reads ‘In any proceeding to determine 
the question of paternity,’ the supreme court in the very recent case of Com. 
v. Stappen (1957 Adv. Sheets 815-818*) held that while the result of a blood 
grouping test ‘if otherwise competent’ is admissible in evidence, it cannot be 
ordered in a criminal proceeding by a married woman for non-support under 
Section 1 of Chapter 273 as the Section 12A is limited to the bastardy pro- 
cedure of which it is a part. In that particular case the blood grouping tests 
had been taken by agreement (see 42 M. L. Q., No. 3, October 1957, p. 32). 

“As the law stands, therefore, H. 2076 seems to relate only to bastardy 
procedure so far as the authority of the court to order the test is concerned, 
although, if such a test has been made by agreement or otherwise it may be 
admissible in other proceedings. In either case it must be made by qualified 
persons.” 


Since the Stappen case and the discussion in the 33rd report of 
the council in 1957, there has been a clarifying opinion in Com. 
v. D’Avella, 1959 Ad. Sh. 1269, a bastardy case in which the court 
points out that: 

“Except for the provisions of § 12A as to the right of the defendant to re- 
quire blood tests to be made under order of court, that section is merely, 
declaratory of the common law .. . Section 12A does not . . . determine the 
evidentiary effect” of “the tests when they are put in evidence. This is left to 
the court which under its inherent and traditional power must decide what 
effect is to be given to the evidence. . . . Here we have definite evidence based 
on blood tests, the integrity of which is conceded, excluding the defendant.” 
(See p. 1271.) 


The court said (on p. 1272): 
“We cannot close our eyes to the overwhelming weight of scientific opinion 
on this subject and we take judicial notice of it.” 


We submitted H. 2396 to John F. Lombard, Esq., of the Boston 
bar, a close student of the subject. He reports that in 1957 he dis- 
cussed the bill then referred to the council “with world recognized 
experts, Dr. A. Richardson Jones, Dr. Fred Allen, Dr. William 
Boyd, all of Boston, and Dr. Alexander S. Weiner of New York, 
and all of them felt that the bill proposed at that time was very 
bad and harmful. I have again talked with them on this present 
Bill No. 2396 and they feel this bill is bad and would be very 
harmful to science and to people.” 


*336 Mass. 174. 
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H. 1333—PROVIDING THAT CONTRIBUTORY NEGLI- 
GENCE SHALL NOT BE A BAR TO RECOVERY IN ACTIONS 
FOR INJURIES TO THE PERSON OR PROPERTY 
OR FOR WRONGFUL DEATH 


(Referred by Resolves, Chapter 32) 


1 Secrion 1. Chapter 231 of the General Laws is hereby 
2 amended by inserting after section 85 the following new sec- 
3 tion:— 
4 Section 85A. In all actions, civil or criminal, to recover 
5 damages for causing the death of a person or for injuries to the 
6 person or property or for consequential damages arising out of 
7 such injuries or death, the contributory negligence of the plaintiff 
8 or of the person killed or injured or damaged in his property or 
9 caused to sustain consequential damages, or of his agent or cus- 
10 todian or of any other person with whose conduct he is charge- 
11 able, shall not be a bar to recovery therefore, but the court or 
12 jury shall take into consideration the degree of negligence attrib- 
13 utable to the plaintiff, and reduce the recovery accordingly. 

1 Section 2. This act shall apply only to causes of action 
2 accruing after its passage. 


We do not recommend the bill. 


The present statute (Sec. 85 of G.L. Chap. 23) has provided for 
years that “a plaintiff is presumed to be in the exercise of due care” 
until proved otherwise and that “contributory negligence shall be 
an affirmative defense to be set up in the answer and proved by 
the defendant.” 

A bill like H. 1333 was referred to the Council in 1950 and dis- 
cussed in the 26th report (pp. 91-92) with a collection of references 
to the various rules in different jurisdictions. Another similar bill 
was referred to the Council in 1957 and was discussed in the 33rd 
report (pp. 22-23) with references and quotations from other ar- 
ticles and reports on both sides. The full discussion from the 26th 
report referred to was reprinted in Appendix B of the 33rd report 
for convenient reference. 

In both of those reports in 1950 and 1957 the Council reported 
against the bills saying in the 26th report, “We appreciate the 
arguments from the point of view of abstract justice of the idea 
of distribution of loss. In our opinion, however, the practical dif- 
ficulties in obtaining the result outweigh the appealing considera- 
tions submitted to us in support of the proposed bill.” 

And in the 33rd report quoting those two sentences and adding 
“The Council is still of the same opinion.” 
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As H. 1333 (now referred to us) raises the same questions for a 
third time we refer to the discussions in the 26th and 33rd reports 
and repeat the statement that the Council is still of the same opin- 
ion as in the previous reports and, therefore, does not recommend 
H. 1333. 





H. 2122—TO PROVIDE A PENALTY FOR FAILING TO 
DISPERSE ON ORDER OF A POLICE OFFICER 
AND FOR MAKING, AIDING AND ABETTING 
A RIOT OR DISTURBANCE 


(Referred by Resolves, Chapter 25) 


bill reads: 

Chapter 41 of the General Laws is hereby amended by strik- 
ing out section 98, as most recently amended by section 1 of 
chapter 688 of the acts of 1957, and inserting in place thereof the 
following section :— 

Section 98. The chief and other police officers of all cities and 
towns shall have all the powers and duties of constables except 
serving and executing civil process. They shall suppress and 
prevent all disturbances and disorder. They may carry within 
9 the commonwealth such weapons as the chief of police or the 
10 board or officer having control of the police in a city or town 
11 shall determine; provided, that any law enforcement officer of 
12 another state or territory of the United States may, while on 
13 official business within the commonwealth, carry such weapons 
14 as are authorized by his appointing authority. During the night 
15 time they may examine all persons abroad whom they have 
16 reason to suspect of unlawful design, and may demand of them 
17 their business abroad and whither they are going; may disperse 
18 any assembly of three or more persons, and may enter any build- 
19 ing to suppress a riot or breach of peace therein. Persons so 
20 suspected who do not give a satisfactory account of themselves, 
21 persons so assembled and who do not disperse when ordered, and 
22 persons making, aiding and abetting in a riot or disturbance may 
23 be arrested by the police, and may thereafter be safely kept by 
24 imprisonment or otherwise unless released in the manner pro- 
25 vided by law, and taken before a district court to be examined 
26 and prosecuted. Persons so assembled who do not disperse when 
27 ordered and persons making, aiding and abetting in a riot or 
28 disturbance shall be punished by imprisonment for not more 
29 than ten days or by a fine of not more than twenty dollars, or 
30 both. 


We do not recommend the bill. 
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The bill does not “strike out” anything. Everything in Section 
98 is law today except the sentence in lines 26-30, which is added, 
as printed in italics. 

We do not recommend that sentence. 

G.L. Chapter 120, Section 2, provides that: 


“The Courts and the justices thereof shall have and exercise all the powers 
necessary for the performance of their ‘duties.’ ” 


Chapter 275 of “Proceedings to Prevent Crimes” provides in 
Section 1 that: 

“The justices’ of the 8. J. C., the S. C. and ‘of district Courts may cause 
all laws made for the preservation of the peace to be kept; and in the execution 
of that power’ may ‘require security to keep the peace or for . . . good be- 
havior or both.’ ” 

G.L. Chapter 279 provides in 
“Section 5. Sentence if no punishment is provided by statute. 
“If no punishment for a crime is provided by statute, the court shall impose 


such sentence, according to the nature of the crime, as conforms to the common 
usage and practice in the commonwealth. . . .” 


G.L. Chapter 218, Section 28, provides that: 

“District Courts may require persons found guilty of any crime’ with cer- 
tain exceptions ‘to recognize with sureties in a reasonable sum to keep the 
peace or be of good behavior, or both, for not more than one year.’ ” 


Section 98 of Chapter 41 above quoted (in bill, H. 2122) pro- 
vides that the law officer “shall suppress and prevent all disturb- 
ances and disorder” and authorizes arrest and detention of persons 
for a district court “to be examined and prosecuted” reasonably 
suspected “who do not give a satisfactory account of themselves,” 
“persons in any assembly of three or more,” “who do not disperse 
when ordered,” and “persons aiding and abetting in a riot or dis- 
turbance.” Section 98, as it stands, therefore, includes all the 
specified grounds for arrest and detention and gives the district 
courts jurisdiction over them if prosecuted, but provides no speci- 
fied statutory penalty, thus leaving the court to take such action 
as the public protection calls for in the court’s discretion under 
the general powers and duties stated in the statutes quoted, in- 
cluding necessary “security for good behavior’ under Chapter 275. 

The courts have power to deal with disturbances now. 

Section 98 really simply describes one of the oldest functions 
for the performance of which magistrates and law enforcement 
officers have existed. Constables who developed from the “tithing 
men” with responsibility for the good behavior of the inhabitants 
of a “tithing,” or group of ten houses, had their functions out- 
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lined by an old English statute in 1285 which defined the “Watch 
and Ward” and directed them to watch during the night and arrest 
suspicious persons. If these would not obey the arrest they were 
to “levy hue and ery” and follow them until they caught them. 
Section 98 simply restates the common law of New England. No 
legislation is needed and Section 98 should be left as it is (see 
article on “Constables,” New England Historical and Genealogical 
Society Register, for July, 1882; Dane’s “Abridgement,” Vol. V, 
§ 20; St. 1796, Chap. 82; Rev. Stat. of 1836, Chap. 17, “Of Keeping 
Watch and Ward in Towns”; Haskins, “Law and Authority in 
Early Massachusetts,” 75-76). 





H. 1877—TO REQUIRE EMPLOYER TO MAKE UP LOSS 
OF PAY OF EMPLOYEE SERVING AS A JUROR 


(Referred by Resolves, Chapter 13) 


The bill provides: 


“Chapter 149 of the General Laws is hereby amended by inserting after 
section 152A the following section:— 
“Section 152B. An employer shall pay any employee serving as a juror 
the wages he would have earned had he worked during the time of such 
service less the amount paid to him as a juror.” 


We oppose the bill. Jury trial is a constitutional right. In order 
to provide it there must be a jury. As stated in the 10th Article of 
the Bill of Rights “each individual of the society has a right to be 
protected by it . . . He is obliged consequently . . . to give his 
personal service, or an equivalent, when necessary. .. .” 

The relationship of the citizen to the Commonwealth in the ob- 
ligation of jury service is individual. It is a public duty applicable 
to an employer as well as an employee. There is no “equivalent” 
of the service of one individual except the service of another indi- 
vidual. Accordingly G.L. 234, Sec. 1, provides: 

“A person of either sex qualified to vote shall be liable to serve 
as a juror” unless exempted by the statutes or by the court. Other- 
wise there could be no jury trial. No one can pay, or be required 
by law to pay, a juror anything except the Commonwealth which 
provides compensation and travel for all jurors alike. One indi- 
vidual cannot be required to pay another individual for performing 


an independent constitutional duty. For these reasons we oppose 
the bill. 
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H. 904—ESTABLISHING A DEGREE OF CARE OWED BY A 
PROPERTY OWNER TO A POLICE OFFICER ENTERING 
PROPERTY IN THE PERFORMANCE OF HIS DUTY 


(Referred by Resolves, Chapter 20) 


Any police officer who enters upon the land or into a building of another 
in the performance of his duty, but without actual invitation of the owner, 
shall be regarded in law as an invited person, to whom the owner and/or 
persons in control of the premises owes the duty of ordinary care. 


We do not recommend the bill. 


In Harper and James on “Torts,” Vol. 2, § 27, 14 p. 1501, it 
appears that, “Policemen and firemen .. . are generally treated 
as licensees and not as invitees.” 


That is the law of Massachusetts as explained in Wynn v. Sulli- 
van, 294 Mass. 562, at p. 564, and we think it should remain so. 
Landowners should not be subjected to damages for unforeseeable 
accidents in places and under circumstances against which they 
cannot reasonably be expected to prepare for or guard against. 
Damages from such accidents might place a heavy burden on the 
homeowner. The law is balanced now in Massachusetts and should 
not be unbalanced by this bill. 





H. 914—RELATIVE TO THE RIGHTS OF DEFENDANTS 
IN CRIMINAL PROCEEDINGS 


(Referred by Resolves, Chapter 37) 


Chapter 77 of the General Laws is hereby amended by inserting after sec- 
tion 40, as appearing in the Tercentenary Edition, the following section:— 

Section 40A. The court shall, upon arraignment of the defendant or at any 
later stage of the proceedings, upon motion duly made, order the prosecution, 
police and probation officers to permit the defendant to examine all records 
and material relating to him and the crime for which he stands accused. Upon 
the failure of said government authorities to comply with an order of the court 
made pursuant to such a motion, the proceedings shall be quashed. 


We oppose the bill. 

As stated by the court in Com. v. Lammi, 310 Mass. 159, at 
p. 161, “such extreme specification is impractical, unnecessary to 
an adequate defence and would tend to hamper and prevent the 
conduct of the trial in a normal manner and to obstruct justice.” 

In the same opinion the court said a defendant “was entitled 
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as of right to such particulars as might be necessary to give him 
and the court ‘reasonable knowledge of the nature and grounds 
of the crime charged,’ if ‘the charge would not be otherwise fully, 
plainly, substantially and formally set out.’ G.L. (Ter. Ed.) C. 277, 
§ 40. Declaration of Rights, art. 12. He was not entitled to such 
minute particularity as would compel the Commonwealth to set 
forth what would amount to a summary of all the anticipated 
evidence implicating the defendant on pain of being unable to 
introduce any evidence of any single word or act of the defendant 
contributing to the crime different in any way from or in addition 
to that previously summarized.” See also Com. v. Hayes, 311 
Mass. 21, at p. 25. 

H. 914 would obviously interfere with the whole administrative 
operation of the criminal law and obstruct justice. 





H. 113—TO PROVIDE THAT MISAPPROPRIATION OF A 
MOTOR VEHICLE SHALL CONSTITUTE LARCENY 


(Referred by Resolves, Chapter 74) 
The bill reads: 


1 Section 30 of chapter 266 of the General Laws, as most re- 
2 cently amended by section 2 of chapter 282 of the acts of 1945, 
3 is hereby further amended by adding after paragraph (3) the 
4 following:— 

5 (4) The stealing or misappropriation of an automobile, 
6 motorcycle, truck or other motor vehicle shall constitute 
7 larceny under this section. 

8 (a) A conviction of a violation of this paragraph or a 
9 confession of a violation of said paragraph shall be re- 
10 ported forthwith by the court making such finding, or 
11 by a police officer of any city or town, a member of the 
12 Massachusetts state police or a motor vehicle inspector 
13 receiving such confession, to the registrar of motor ve- 
14 hicles and said registrar shall suspend such person’s li- 
15 cense to operate a motor vehicle, one year for the first 
16 conviction, two years for the second conviction and shall 
17 for a third conviction permanently revoke such person’s 
18 license to operate a motor vehicle. 

19 (6) A conviction of a violation of this paragraph or a 
20 confession of a violation of said paragraph by a person 
21 under the age of seventeen years shall be reported forth- 
22 with by the court making such finding or by a police 
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23 officer of any city or town, member of the Massachusetts 
24 state police, or motor vehicle inspector receiving such 
25 confession, to the registrar of motor vehicles and the 
26 said registrar shall not issue a license to operate a motor 
27 vehicle or a registration certificate for a motor vehicle to 
28 any such person until such person attains the age of 
29 twenty-one years. 

30 (c) Upon the conviction of any person under the age of 
31 seventeen years of a violation of this paragraph the dam- 
32 age sustained, if any, to any motor vehicle or vehicles in- 
33 volved, shall then be determined and assessed by the court 
34 making such finding to the parents, if any, or the legal 
35 guardian of such person so convicted. 


We do not recommend the bill. 


Section 39 of Chapter 277 of the General Laws now provides 
that: 


“the following words shall be sufficient to convey the meaning herein at- 
tached to them... . 
“Stealing, Larceny—The Criminal taking, obtaining or converting of per- 


sonal property with intent ... to deprive the owner permanently of the use 
of it; including all forms of larceny... .” 


See Com. v. Engleman, 336 Mass. 66, where Section 39 is quoted 
(at p. 68). 


“Stealing” a motor vehicle without intent to deprive the owner 
“permanently” of the use of it would seem to cover so many de- 
grees of “misappropriation” not amounting to larceny that the 
proposed mandatory suspension and revocation of a license in para- 
graph (a) would seem too drastic. In view of the present common 
lawlessness in connection with motor vehicles we suggest that a 
conviction of such misappropriation be reported to the registrar 
with the court’s suggestion or recommendation, as to suspension of 
a license temporary or otherwise. 

As to paragraph (b) relative to violation by a person under 17 
a similar report with suggestion should be made by the court and 
the time before the age of 21 years at which the license may be is- 
sued should be in the discretion of the registrar. 


We think these functions should be performed by the court. 
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H. 245—RELATIVE TO NOTICE OF INJURIES ON PUBLIC 
WAYS, H. 246 AND H. 588—RELATIVE TO NOTICE OF 
INJURIES IN SNOW AND ICE CASES AGAINST 
OWNERS OF PRIVATE PROPERTY 


(Referred by Resolves, Chapter 5) 


We do not recommend any of these three bills. They read as 
follows: 


SENATE 245 RELATIVE TO NOTICE OF INJURIES ARISING OUT OF 
DEFECTIVE CONDITION OF PUBLIC WAYS. 


1 Section 1. Section 19 of chapter 84 of the General Laws, 
2 as amended by section 2 of chapter 114 of the acts of 1933, is 
3 hereby further amended by striking out the following words 
4 from the first part of the third sentence of said section 19:— 
5 “If by reason of physical or mental incapacity it is impos- 
sible for the person injured to give the notice within the time 
required, he may give it”, and inserting in place thereof the 
8 following:— 


a> 


> 


9 “If by reason of being hospitalized, or if by reason of 
10 physical or mental incapacity it is impossible for the injured 
11 person to have the full time required by the previous section 
12 for notice, for the purpose of personally inspecting the defect 
13 which caused his injuries and giving notice, he may give it 
14 within ten days after being discharged from the hospital or” 


SENATE 246 RELATIVE TO NOTICE TO OWNERS OF PRIVATE PROPERTY 
OF INJURIES RESULTING FROM SNOW AND ICE. 


Section 1. Section 21 of chapter 84 of the General Laws, 
as amended by chapter 505 of the acts of 1955, is hereby 
further amended by striking out, in lines 6 to 12, inclusive, the 
words “and that if by reason of physical or mental incapacity 
it is impossible for the injured person to give the notice within 
thirty days after the injury, he may give it within thirty days 
after such incapacity has been removed, and in case of his 
death without having been for thirty days at any time after 
his injury of sufficient capacity to give the notice, his executor 
10 or administrator may give the notice within thirty days after 
11 his appointment”, and inserting in place thereof the following 
12 new sentences:—If by reason of being hospitalized, or if by 
13 reason of physical or mental incapacity it is impossible for the 
14 injured person to have a full period of thirty days within which 
15 personally to inspect the premises whereon he suffered his in- 
16 juries and give the notice, he may give it within thirty days 
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17 after being discharged from the hospital or within thirty days 
18 after such incapacity has been remvoed. In case of the death 
19 of an injured person before he has had a full period of thirty 
20 days within which personally to inspect the premises whereon 
21 he suffered his injuries and give the notice, or within thirty 
22 days after being discharged from a hospital, or within thirty 
23 days after any physical or mental incapacity has been removed, 
24 his executor or administrator may give the notice within thirty 
25 days after his appointment. 


Section 2. Section 21 of chapter 84 of the General Laws, 
as amended by chapter 505 of the acts of 1955 and by Section 
1 of this act, is further amended by adding to the end of said 
section the following new sentence:—The provisions of this 
section, insofar as they provide for furnishing written notice 
to persons upon whose premises or adjoining ways a person 
may suffer injury, may be waived by such person if he has 
actual notice of the matters required to be contained in such 
9 written notice; or, if such written notice is given to the in- 


10 surer, if any, of such person, it shall be equivalent to giving 
11 it to the person. 


mewn 


contr om Or 





House 583 RELATIVE TO ACTIONS AGAINST OWNERS OF PRIVATE PROP- 
ERTY FOR INJURIES RESULTING FROM SNOW AND ICE WHERE THE 
DEFENDANT KNEW OF THE INJURY OR WAS NOT PREJUDICED BY 
WANT OF A WRITTEN NOTICE. 


1 Section 21 of chapter 84 of the General Laws, as most recently 
2 amended by chapter 505 of the acts of 1955, is hereby further 
3 amended by adding the following at the end thereof:—Want 
4 of notice shall not bar a right of action if it be shown that the 
5 person responsible for the condition of the premises or an in- 
6 surance company which issued a policy of insurance covering 
7 the liability for defects in the premises or an agent of either of 
8 them had knowledge within the time limited in this section of 
9 the injury or damage, or if it is found that the defendant or his 
10 insurer was not prejudiced by such want of notice. 


The subject matter was referred to the Council and discussed in 
the 19th report in 1943 pp. 20-21. 


First, as to H. 583 containing the proposal about insurance, the 
Council said: 


“We can see no reason for discriminating, as the proposed bill does, against 
a person who is insured. It has been suggested that the constitutionality of an 
act discriminating against one class of citizens may be doubtful. The bill would 
practically force the insurer into the trial as a party, which is against the 
present policy of the law.” 
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Second, as to snow and ice cases the Council continued: 

“The legislative policy in recent years has been against encouraging snow 
and ice actions. Prior to 1896 a city or town could be held liable for certain 
defects in a public way caused solely by snow or ice. Newton v. Worcester, 174 
Mass. 181, 184, and cases cited. This was changed by St. 1896, C. 540, now 
embodied in G.L. C. 84, s. 17. This statute provides that, ‘A county, city or 
town shall not be liable for an injury or damage sustained upon a public way 
by reason of snow or ice thereon, if the place at which the injury or damage 
was sustained was at the time of the accident otherwise reasonably safe and 
convenient for travelers.’ 

“The present statute requiring notice in snow and ice cases to owners and 
others in control of private property (G.L. C. 84, s. 21) was passed in 1908. 
The purpose of this statute was stated by the court in Baird v. Baptist So- 
ciety, 208 Mass. 29, at page 32 thus: 

“Tn our climate defects so far as caused by ice or snow may be very tran- 
sient; and the manifest purpose of this and similar statutes is to give to the 
person charged with neglect prompt notice, so that he may have a reasonable 
chance to examine into the cause of complaint and collect evidence of the 
facts. 

“Snow and ice cases offer a fertile field for the fabrication of evidence. It is 
often difficult for a defendant properly to investigate the merits of such a 
claim and to preserve his evidence, especially if weather conditions have 
changed, and this sometimes is true even though he has received the notice 
required by the present statute. This statute is in the nature of a statute of 
limitations (Mulvey v. Boston, 197 Mass. 178, 184) and gives a defendant 
some assurance that there are no such outstanding claims against him run- 
ning back of the statutory period for notice. The proposed amendment would 
eliminate this.” 

The present members of the Council also believe that the pres- 
ent statutes on the subject of notices are salutary and should be 
left as they are. 





H. 2123—REQUIRING SUMMONSES AND WARRANTS IS- 
SUED BY DISTRICT COURTS TO SPECIFY THE 
CHAPTER AND SECTION OF THE GENERAL 
LAWS WHICH THE ACCUSED IS ALLEGED 
TO HAVE VIOLATED 


(Referred by Resolves, Chapter 19) 


1 Section 35 of chapter 218 of the General Laws, as appearing 
2 in the Tercentenary Edition, is hereby amended by inserting 
3 at the end thereof the following sentence:—Any summons or 
4 warrant issued under this section shall specify the chapter and 
5 section of the General Laws which the person to whom such 
6 summons or warrant is addressed is accused of violating. 
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We do not recommend the bill. 


We do not consider it either necessary or advisable. Ever since 
Chapter 409 of 1899 which followed the recommendations of the 
commission on the subject, of which the late Mr. Justice Sheldon 
was chairman (Senate 234 of 1899), the Statutes have provided 
for “the simplification of criminal pleadings” (see G. L. Chapter 
277 which contains in Section 79 a long list of brief, but adequate, 
permissive forms for different offenses. None of them require that 
the statutory chapter and section be specified. They comply 
with the constitutional requirement that the offense be sufficiently 
described and Section 40 provides that a defendant may apply 
to the court for a bill of particulars. To require the insertion of 
statutory references in every summons or warrant would be a step 
backward. For reference to judicial opinions, see notes in the anno- 
tated editions of the General Laws. Actually many printed forms 
of process today contain statutory references but to require them 
would revive “technicality” which the bill of particulars was in- 
tended to stop. 





H. 19835—RELATIVE TO THE PENSIONS OF CERTAIN 
JUSTICES OF THE DISTRICT COURTS 


(Referred by Resolves, Chapter 17) 
This bill provides that: 


“Section thirteen of chapter seven hundred and thirty-eight of nineteen 
hundred and fifty-six is hereby repealed.” 


Section 13 of the District Court Reorganization Act of 1956, 
Chapter 738, provides: 

“13. Notwithstanding any other provisions of law, the annual rate of the 
pension for life provided by the first sentence of section 65A of chapter thirty- 
two (32) of the General Laws for a justice of a district court in office immedi- 
ately prior to the effective date of this act and not theretofore required to 
devote his entire time during ordinary business hours to his duties as such 
justice, who is first made a full-time justice by the provisions of this act, and 
shall thereafter resign his office in accordance with the provisions of said sec- 
tion sixty-five A (65A) shall be equal to three-fourths (34) of his average 
annual salary as justice during the ten years next preceding his resignation.” 


In other words, the pension for justices of the district courts 
who were in office on July 1, 1957, and resign after that date, will 
be based on three-fourths (34) of their average salary for the 
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previous ten years, and not on their highest salary like all the 
other judges in Massachusetts. 

This restriction did not apply to six justices who were already 
full-time justices. 

Then some of the new 31 full-time justices, because of their 
age or date of their appointment, would have to wait ten (10) 
years or more before they could retire, so they are not affected 
by this restriction. Some other justices, who would have been 
affected by the restriction, resigned before the effective date of 
the act, while others later died, reducing the number of justices 
who are now affected by the restriction. 


This restriction applies only if a justice resigns after he reaches 
the age of 70 and has served 10 years on the bench. It does not 
apply to a justice who is retired for disability under the consti- 
tution, as was done for the Justice of the Barnstable Court. There 
are now 12 justices who are, or who will become in a few years, 
subject to this restriction, in the following courts: 





TOTAL YEAR 

No. OF ELIGIBLE 

YR. OF APPOINTED APPOINTED Yrs. ON TO 

Court BIRTH Sp. JUSTICE JUSTICE BENCH PENSION 
Fitchburg 1876 1920 1940 39 1950 
Ayer 1880 1916 1934 43 1950 
Taunton 1890 1945 14 1960 
Lowell 1892 1927 1944 32 1962 
W. Roxbury 1892 1931 1937 28 1962 
Dorchester 1892 —— 1945 14 1962 
Peabody 1887 1934 1952 25 1962 
East Boston 1885 1940 1953 19 1963 
Gardner 1894 1940 1944 19 1964 
Northampton 1896 1935 1945 24 1966 
Charlestown 1897 1944 1944 15 1967 
Chelsea 1897 — 1937 22 1967 


Yet all of them will have to wait until July 1, 1968, before they 
can be eligible for a full pension. 

In 1959, by Chapters 77 and 758, two new courts were added 
to the full-time courts and the two justices, if otherwise eligible, 
could resign immediately after the effective date of the act on a 
pension based on their new salary, since the restriction was not 
included in those acts. 

The matter of pensions is one of legislative policy; but, since 
our opinion has been requested by the resolve of reference, we 
think the present operation of Section 13 on a few judges of long 
service, as explained above, demonstrates that fairness justifies 
its repeal. 
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H. 579—AS TO INDETERMINATE SENTENCES 
(Referred by Resolves, Chapter 18) 


The reference contains no bill or specific proposals. H. 579 pro- 
posed a special commission with quarters in the State House and 
a special appropriation: 

“To make a survey and study of the laws in the various states of the na- 
tion relative to the indeterminate sentence, especially the laws of the state of 
California and the state of Wisconsin relating thereto, with a view to the re- 
vision of the laws of the commonwealth on the said subject matter, and to the 
recommending of such changes therein and additions thereto as may appear 
necessary and desirable.” 


Instead of creating the commission the whole matter was re- 
ferred to the Council. With the added specific reference to Califor- 
nia and Wisconsin the resolve is the same as that referred to the 
Council last year and discussed in the 35th report for 1959 (pp. 
10-14). We refer to and incorporate that discussion by reference. 
As we then pointed out “indeterminate sentence cannot usefully 
be discussed separately from the general subject of sentencing” and 
the resolve “seems, substantially, to duplicate the current problems 
in the administration of the criminal law which have been under 
extended investigation since 1957 by a special commission which 
is still in existence. That commission filed its first report dated De- 
cember, 1958 (House 2970 of 1959). The report, which we have 
examined shows extensive study of conditions in Massachusetts 
and of the laws of other states in regard to the flexible treatment 
of offenders between the ages of 17 to 22, who are in the adult class, 
but are described as ‘youthful offenders’ as distinguished from ‘ju- 
veniles’ under 17 years of age. The final report of the commission 
is still to come. 

“We see no useful purpose in attempting to duplicate that ex- 
tensive investigation even if the Council were equipped to do so. 

“That commission’s first report presents the picture, the prob- 
lems, its conclusions and a bill for an experimental procedure in 
dealing with the age group referred to. Except for peculiarities of 
the increase in the number of offenders and the current variety of 
offenders, the problem is not new.” 

The special commission was continued for further study by Re- 
solves Chap. 58 of 1960. Its final report has not yet appeared, but 
its first report, referred to above, shows that they have studied the 
laws of California and Wisconsin. Accordingly, we simply call at- 
tention to previous discussions quoted or referred to in our 35th 
report in case they are found helpfully suggestive in any way. 
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H. 1367—AS TO OBSOLETE AND UNCERTAIN 
RESTRICTIONS ON LAND 


(Referred by Resolves, Chapter 3) 


Problems of how to deal with defects in recorded titles to land 
have been increasingly studied throughout the nation as they get 
worse with each year’s accumulation of defects. The Massachu- 
setts Legislature, in the last few years, has taken leading steps to 
clarify the law and protect the landowners from the alternatives 
of expensive proceedings in the Land Court or losing the value of 
their land and the opportunities of sale or of securing a needed 
mortgage. 

As stated in our 34th report in 1958: 

“Beginning with Chapter 641 of 1954, modifying and clarifying the ‘rule 
against perpetuities’ (since adopted in Maine and Connecticut), the legisla- 
ture has adopted a series of leading curative acts—Chapter 258 of 1956 as 
to ancient possibilities of reverter and rights of entry, Chapter 305 of 1956 as 
to ancient leases, Chapter 348 of 1956 as to ‘formal’ defects, Chapter 370 
of 1957 as to ancient obsolete mortgages, and Chapter 502 of 1957 as to limita- 
tion of inheritance tax liens.” 


Since 1958, as stated in our 35th report (p. 8), three more acts 
recommended by the Judicial Council with reasons stated were 
adopted as follows:—Chapter 68 of 1958 relative to dower and 
curtesy; Chapter 269 of 1958 as to land under adverse possession 
and Chapter 294 of 1958 to protect titles against the effects of 
indefinite references to unrecorded interests. 

The bill now referred to the Council, H. 1367 relative to obsolete 
or uncertain restrictions, is another bill of the same kind. In con- 
sidering the bill drafted by active and experienced practitioners 
who filed the bill, the Council has had several conferences with 
them at its meetings in regard to the need and the exact phrase- 
ology of such a bill. 

As a result of these conferences, study and repeated revisions of 
the bill referred, the Council submits the following report. 

In the 31st report in 1955, in support of the recommendations 
enacted in 1956, the Council said (p. 18) “Land is the basic asset 
of the Commonwealth. It is in the public interest as well as the 
private interest of the owner that it should be readily transfer- 
able—the value of the land depends largely on the record title.” 

In the 34th report in 1957 in support of the recommendations 
enacted in 1958 we gave a brief account of the original purpose of 
the recording acts of 1640 and 1697 quoting the stated legislative 
public purpose of 1640 “For avoiding . . . fraudulent conveyances 
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and that every man may know what estate or interest other men 
may have in any houses, lands or other hereditaments they are 
to deal in” and a similar statement in slightly different wording in 
1697. The Council then said: 

“Those introductory statements of legislative intent in 1640 and more fully 
in 1697, state the practical purpose of the recording acts today not only in 
Massachusetts, but throughout the nation. Their full meaning, however, 
which, in our complicated world of today, is more important than ever before, 
has been obscured and more or less forgotten and weakened during the suc- 
ceeding centuries with resulting uncertainty, hardship, law suits, and many 
obstacles to modern transactions of landowners by sale, mortgage or otherwise.” 


It seems obvious from the quoted legislative statement of 1640 
that the recording acts were and still are for a purpose of public 
interest as well as private and that the acts of recent years listed 
above are for the same purpose of protecting “marketability of 
title” under existing modern conditions. This purpose for more 
than 300 years seems to us to justify an equitable proceeding to 
clear a title of obsolete, uncertain or unenforcible restrictions and, 
to make this possible, the preparation of legislation has been under 
constant study and revision for at least a year. 

The latest reference of the Court about restrictions appears to 
be in the recent advisory opinion of the justices in 1960 Ad. Sheets 
1029 at pp. 1042-3 where the court said: 

“Our decisions thus far have upheld slum clearance under the housing act 

(G. L. ce. 121, as amended) as a public purpose (Allydonn Realty Corp. v. 
Holyoke House Authy. 304 Mass. 288) even though restrictions be imposed 
which might preclude residential use of the cleared area when sold or leased 
for development. Papadinis v. Somerville, 331 Mass. 627, 633. The Papadinis 
case concerned an area which was ‘decadent’ and ‘substandard.’ In Opinion 
of the Justices, 334 Mass. 760, 763, the opinion was expressed that the re- 
development of a ‘blighted open area’ was likewise a public purpose.” 


That opinion had to do with broad constitutional questions in 
connection with urban development. 

The “subject matter” of H. 1367 referred to us by Resolves, 
Chap. 3 is limited to proceedings in equity by one or more land- 
owners to remove or prevent the enforcement of obsolete, uncertain 
or unenforceable restrictions by a bill in equity in the interest of 
justice resembling the ancient familiar purpose of a bill “to quiet 
title.” Such “equitable” flaws in a title are commonly referred to 
as “equitable restrictions.” These words are somewhat inaccurate 
and require study of their history which appears in the opinions. 

In 1860, 17 years before the emancipation of equity from its 
earlier political limitations by the Act of 1877, in Whitney v. Union 
Ry., 11 Gray 359, Mr. Justice Bigelow (shortly before he became 
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chief justice) described circumstances under which a court sitting 
in equity would enforce or refuse to enforce a restriction. In Bailey 
v. Agawam Bank, 190 Mass. 20 at pp. 23-24, Mr. Justice Loring, 
referring to the Whitney opinion and to an article on “Specific 
Performance” by James Barr Ames in 17 Harvard Law Review 174 
at p. 176 et seq. pointed out that “equity does not enforce the 
agreement because it is an equitable restriction. The so-called 
equitable restriction results from the fact that equity will enforce 
the agreement against those taking with notice.” 

This statement was referred to and repeated by Chief Justice 
Rugg in the Riverbank case, 228 Mass. 248. In other words, the 
enforcement or non-enforeement depends on the nature and cir- 
cumstances of each case as a part of the varied scope of the chan- 
cery functions. 

Thus clarified the problem referred to us which seems to be that 
of explaining for the guidance of the court and the bar the kind 
of equitable circumstances between those in Jackson vy. Stevenson, 
156 Mass. 496 in which in 1892 the court refused to enforce a re- 
striction by injunction but awarded money damages and those in 
the Riverbank case, 228 Mass. 242, in which the court held that 
the Land Court could not constitutionally interfere with the par- 
ticular restriction under the particular circumstances then before 
the court. It is, perhaps, open to question whether that constitu- 
tional opinion was necessary as all the court did was to refuse to 
disturb the restriction on the facts. 

As each case must depend on its particular facts, we think that 
with the assistance of the petitioners, we have so phrased a bill 
that, if enacted, will enable the courts to administer it fairly with- 
out transcending constitutional limitations and subject to appeal 
on the facts as in other equity cases, thus applying the principles 
explained by Judge Bigelow and James Barr Ames as part of the 
law of specific performance on which the character of the so-called 
“equitable restriction” depends because it is the outgrowth of 
equity and may cease to be equitable under changed circumstances. 

As a result of this study we submit a carefully guarded equitable 
proceeding as to restrictions. We recommend the following: 


DRAFT ACT 


An ACT TO PROTECT LAND TITLES FROM UNCERTAIN AND OBSOLETE RESTRICTIONS 
AND TO PROVIDE PROCEEDINGS IN EQUITY WITH RESPECT THERETO 


Section 1. It is hereby declared that the titles to many areas of land in the 
Commonwealth, particularly in and about centers of population and business, 
are encumbered by restrictions on the use of land or construction thereon which 
have become obsolete because of changes in the character of the property or 
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neighborhood, in available construction materials or techniques or in access, 
services or facilities, or because of changes in other conditions or circumstances 
affecting the land or the restrictions, or of the development of overlapping or 
inconsistent public controls through zoning, building code, subdivision control, 
setback and other laws, ordinances and by-laws;—that such restrictions are 
often common to many parcels in different ownership and imposed by many 
different deeds over periods of years so that it is exceedingly difficult to deter- 
mine all who may have rights to enforce them, and their revision or termination 
by private agreement cannot reasonably be expected;—that such restrictions 
often retard the repair and rehabilitation of existing buildings and construction 
of new buildings, and tend to prevent land from being used for purposes for 
which there is the greatest public need, to impair land values and the sound 
growth of neighborhoods, towns and cities, and to lead to conditions requiring 
the expenditure of public funds in urban renewal, redevelopment and rehabili- 
tation and in the exercise of eminent domain to acquire land and terminate 
restrictions;—that such restrictions often impair the marketability of titles 
and land values for long periods or indefinitely, even after they may have 
became unenforceable;—that the grounds upon which such restrictions may 
be declared unenforceable are not now sufficiently clear or adequate to protect 
the public interest;—that proceedings now available for determining enforce- 
ability of such restrictions are inadequate;—and that as a matter of legislative 
determination the provisions of sections two through five of this act are neces- 
sary in the public interest. 


Section 2. Chapter 184 of the General Laws is hereby amended by adding 
at the end thereof the following five new sections: 


Section 26. All restrictions on the use of land or construction thereon which 
run with the land subject thereto and are imposed by covenant, agreement or 
otherwise, whether or not stated in the form of a condition, in any deed, will 
or other instruments, except a lease or mortgage, shall be subject to this section 
and sections twenty-seven to thirty. 


For the purposes of said sections:— 
1. “Subject parcel” or “subject land” means land upon which such a re- 


striction is imposed. 


2. “Benefited land” means land for the benefit of which such a restriction 


is imposed. 

3. “Public records” shall be limited to those in the registries of deeds, pro- 
bate courts and the land court and its registry districts. 

4. A description of land shall be sufficient if it specifies the city or town in 
which the land lies and the place of record in the public records where there is a 
recorded or registered plan or instrument giving the boundaries of the land and 
identifies the land with reference to said plan or instrument and, if the land 
is registered, specifies the certificate or certificates of title thereof. 

5. Restrictions may be deemed imposed as part of a common scheme if 
imposed of record on various parcels in such manner that each owner is 
entitled to enforce the restrictions against the other parcels, although there 
may be variations in the restrictions among the various parcels. 
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Unless the instrument imposing the restriction provides otherwise, it is to be 
presumed that a restriction imposed as part of a common scheme is enforce- 
able for the benefit of any land only when such land either (a) is bounded by a 
street by which the subject parcel is bounded or (b) lies in a block surrounded 
by the same streets as the subject parcel, or (c) is contiguous to said block 
except for streets or ways. 


Oo” 


Section 27. No restriction imposed after December thirty-first, nineteen 
hundred and sixty-one shall be enforceable;— 


(a) unless the person seeking enforcement (1) is a party to the instrument 
imposing the restriction and it is stated to be for his benefit, or (2) is an owner 
of an interest in benefited land which either adjoins the subject parcel at the 
time enforcement is sought or is described in the instrument imposing the re- 
striction and is stated therein to be benefited and 


(b) after thirty years from the imposition of the restriction, unless (1) the 
restriction is imposed as part of a common scheme applicable to four or more 
parcels contiguous except for any intervening streets or ways and provision is 
made in the instrument or instruments imposing it for extension for further 
periods of not more than twenty years at a time by owners of record at the 
time of recording of the extension, of fifty percent or more of the restricted area 
in which the subject parcel is located, and an extension in accordance with such 
provision is recorded before the expiration of the thirty years or earlier date 
of termination specified in the instrument and names or is signed by one or 
more of the persons appearing of record to own the subject parcel at the time of 
such recording, and in case of such recording, twenty years or the specified 
extension term if less then twenty years has not expired after the recording 
of any such extension without the recording of a further like extension; or (2) 
in the case of any other restriction, a notice of restriction is recorded before the 
expiration of the thirty years, and in case of such recording, twenty years have 
not expired after the recording of any notice of restriction without the recording 
of a further notice of restriction. 

A notice of restriction under this section shall not extend the period of en- 
forceability unless it (a) is signed by a person then entitled of record to the 
benefit of the restriction and describes his benefited land, if any, (b) describes 
the subject parcel, (c) names one or more of the persons appearing of record to 
own the subject parcel at the time, and (d) specifies the instrument imposing 
the restriction and its place of record in the public records. 


Section 28. No restriction imposed before January first, nineteen hundred 
and sixty-two shall be enforceable after the expiration of fifty years from its 
imposition unless a notice of restriction is recorded before the expiration of such 
fifty years or before January first, nineteen hundred and sixty-four, whichever 
is later, and in case of such recording, twenty years have not expired after the 
recording of any notice of restriction without the recording of a further notice 
of restriction. 

A notice of restriction under this section shall not extend the period of en- 
forceability unless (a) it meets the requirements specified by the last sentence 
of section twenty-seven, or (b) the restriction was imposed as part of a common 
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scheme applicable to four or more parcels contiguous except for any interven- 
ing streets or ways and the notice (1) is signed by a person then entitled of record 
to the benefit of the restriction and describes his benefited land, if any, (2) 
describes the subject parcels to be affected, and (3) specifies the way or ways, 
public or open to public use, upon which each such parcel abuts, or nearest to 
which it is located and its street number, if any, and (4) specifies the instru- 
ment imposing the restriction and its place of record in the public records. 
The holder of record of a recorded mortgage upon any land may sign a notice 
under this section in place of the owner thereof if the notice specifies the mort- 
gage and its place of record in the public records and names one or more of the 
persons appearing of record to own the land at that time. 


Section 29. No notice or extension of restriction under Sections 27 or 28 
shall be effective against a subject parcel (a) if its title is registered, unless the 
notice or extension is noted on the certificate or certificates of title thereof or 
(b) if its title is not registered, unless (1) the notice or extension is indexed 
in the grantor index under the names of the persons named therein as owners 
of the subject parcel (2) if the instrument imposing the restriction is recorded 
at a registry of deeds, the notice or extension is noted on the margin of the 
record of the instrument, and (3) if the instrument imposing the restriction is a 
will, a duplicate or certified copy of the notice or extension is filed with the 
records of the probate of the will. No notice under clause (b) of section twenty- 
eight shall be effective unless indexed in a special index which each register 
shall maintain arranged alphabetically by city or town and within each city or 
town, by the ways named, in which are listed the books and pages of record of 
the notices of restriction and of the instruments therein specified as creating 
them. Where an instrument imposes more than one restriction a notice or ex- 
tension may, if it so specifies, apply only to a particular restriction or restric- 
tions. A notice under section twenty-seven or twenty-eight may be given with re- 
spect to any number of parcels subject to the restriction and may be joined in by 
the owners of any number of parcels having the benefit thereof and may be signed 
in behalf of any person by an attorney or agent and on behalf of any person 
under disability by a guardian, conservator or parent. No notice given under 
section twenty-seven or twenty-eight shall entitle any person to enforce a 
restriction other than the person giving the notice and his successors in title, 
nor entitle anyone to enforce a restriction if at the time of recording of the 
notice the restriction is for any reason no longer enforceable. 


Section 30. No restriction shall in any proceeding be enforced or declared 
to be enforceable, whether or not the time for recording a notice or extension 
under section twenty-seven or twenty-eight has occurred, or such a notice or 
extension has been recorded, unless it is determined that the restriction is at the 
time of the proceeding of actual and substantial benefit to a person claiming 
rights of enforcement. No restriction determined to be of such benefit shall be 
enforced or declared to be enforceable, except in appropriate cases by award 
of money damages, if (1) changes in the character of the properties affected or 
their neighborhood, in available construction materials or techniques, in access, 
services or facilities, in applicable public controls of land use or construction, 
or in any other conditions or circumstances, reduce materially the need for the 
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restriction or the likelihood of the restriction accomplishing its original purposes 
or render it obsolete or inequitable to enforce except by award of money dam- 
ages, or (2) conduct of persons from time to time entitled to enforce the re- 
striction has rendered it inequitable to enforce except by award of money 
damages, or (3) in case of a common scheme the land of the person claiming 
rights of enforcement is for any reason no longer subject to the restriction or 
the parcel against which rights of enforcement are claimed is not in a group 
of parcels still subject to the restriction and appropriate for accomplishment 
of its purposes, or (4) continuation of the restriction on the parcel against which 
enforcement is claimed or on parcels remaining in a common scheme with it or 
subject to like restrictions would impede reasonable use of land for purposes 
for which it is most suitable, and would tend to impair the growth of the 
neighborhood or municipality in a manner inconsistent with the public interest 
or to contribute to deterioration of properties or to result in decadent or sub- 
standard areas or blighted open areas, or (5) enforcement, except by award of 
money damages, is for any other reason inequitable or not in the public interest. 
Nothing herein shall prevent a court from issuing a temporary injunction 
or restraining order pending determination of enforceability of a restriction. 


Section 3. Chapter 240 of the General Laws is hereby amended by inserting 
after section ten the following three new sections: 


Section 10A. The superior court and the land court shall have concurrent 
jurisdiction in equity upon petition by any person or persons claiming an 
estate of freehold, or an unexpired term of not less than ten years, in land 
subject to a restriction described in section twenty-six of chapter 184, to deter- 
mine and declare whether and in what manner and to what extent and for the 
benefit of what land the restriction is then enforceable, whether or not a viola- 
tion has occurred or is threatened. The petition shall state the names and 
addresses, so far as known to the petitioner or petitioners, of the owners of the 
subject parcels as to which the determination is sought, of the owners of any 
benefited land and of any persons benefited other than persons interested in 
benefited land. There shall be filed therewith (1) a certified copy of the in- 
strument or instruments imposing the restriction, or of a representative instru- 
ment if there are many and the petition includes a summary of the remainder, 
and (2) a plan or sketch showing the approximate locations of the parcels as to 
which the determination is sought, and the other parcel or parcels, if any, 
which may have the benefit of the restriction, and the ways, public or open to 
public use, upon which the respective parcels abut or nearest thereto, and the 
street numbers, if any, of such parcels. 


Section 10B. The court shall, after consideration of the petition, instrument 
or instruments and plan or sketch, and such further documents or evidence as 
it may require, prescribe the form of notice to be given, the persons to be 
named or described therein, the manner of service of the notice, and the 
proof to be required of such service. The court may (1) permit service 
by registered mail on any persons, (2) permit names and addresses of 
owners to be given from the last assessments for local taxation and record 
search for subsequent changes, (3) require notice to be published in a news- 
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paper or posted on the subject land or both, (4) name as representative of 
all persons entitled to enforce the restriction, if it benefits more than four parcels, 
the owners of the benefited land abutting the subject parcel or parcels and of 
such additional benefited land in or facing the same block or blocks or in the 
same Vicinity as it deems appropriate, describing the remaining persons generally 
as the owners of certain identified land and permitting service upon them by 
publication only, (5) order other or additional notice at any time as it deems 
most effectual, and (6) if it finds that there are persons benefited but not actually 
served and for whom others served are not sufficiently representative, appoint 
a disinterested person to represent them and order costs thereof paid by the 
petitioner or petitioners. Any person entitled to enforce the restriction whether 
or not named or described in the notice may become a party to the proceeding 
by filing answer within the time specified by the notice or by the court. 


Section 10C. Any determination or declaration that the restriction is or is 
not enforceable, or is enforceable only in a certain manner or to a certain extent 
or for the benefit of certain land shall be in rem and operate directly upon the 
subject land, and be binding upon all persons entitled to enforce the restriction 
thereon. If the court determines that the restriction is enforceable only by award 
of money damages it shall, whether or not a violation has occurred, make such 
award, according to general rules of equity, and upon payment thereof determine 
that the land is free of the restriction. 


Section 4. Section 3 of Chapter 184A is hereby amended by deleting the third 
and fourth sentences thereof. No proceeding based upon any right of entry or 
possibility of reverter permitted to take effect only because of said sentences 
shall be maintained after January 1, 1964 unless a statement with respect to such 
right of entry or possibility of reverter sufficient to satisfy the provisions of 
Section 31A of Chapter 260 is recorded or registered as therein provided before 
January 1, 1964. 

Section 5. Section 31A of Chapter 260 is hereby amended by changing the 
year 1966 in the two instances where it appears therein to the year 1964. 





RESOLVES CHAPTER 38 
PROVIDING FOR AN INVESTIGATION BY THE JUDICIAL 
COUNCIL RELATIVE TO PROVIDING FOR CONTINUITY 
OF THE JUDICIAL SYSTEM IN 
EVENT OF ENEMY ATTACK 


Resolved, That the judicial council be requested to investigate 
the judicial system of the commonwealth for the purpose of de- 
termining measures necessary to provide for continuity of the 
judicial branch of the government and the continued operation of 
the judicial system in event of enemy attack upon or affecting the 
commonwealth, and to include its conclusions and its reeommenda- 
tions, if any, in relation thereto, together with drafts of such legis- 
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lation as may be necessary to give effect to the same, in its annual 
report for the current year. 


No bills or specific proposals are referred. 


In addition to the resolve of reference to the Judicial Council 
another more general Resolve (Chapter 55) was adopted as follows: 


“Chapter 55-—RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY BY A 
SPECIAL COMMISSION RELATIVE TO THE CONTINUATION OF STATE AND LOCAL 
GOVERNMENT IN THE EVENT OF ATOMIC ATTACK. 


“Resolved, That an unpaid special commission, consisting of two members 
of the senate to be designated by the president thereof, three members of the 
house of representatives to be designated by the speaker thereof, the attorney 
general or his designee, the commissioner of administration or his designee, 
the director of civil defense or his nominee, and five persons to be appointed 
by the governor, is hereby established for the purpose of making an investi- 
gation and study of the continuation of state and local government, 
including legislative, executive and judicial functions, in the event of 
atomic attack. Said commission shall, in the course of its investigation and 
study, consider the subject matter of current house document numbered 1499, 
relative to authorizing the designation of additional, alternate department heads 
in event of atomic attack, of the investigation and study proposed by current 
house document numbered 1500, relative to continuity of the government of the 
political subdivisions of the commonwealth in event of enemy attack, of cur- 
rent house documents numbered 1501, relative to authorizing temporary ap- 
pointments to fill vacancies in certain offices caused by enemy attack, 1502, 
relative to authorizing removal of certain officers in emergencies resulting from 
enemy attack, 1503, relative to authorizing the relocation of the executive de- 
partment in event of enemy attack, and 2538, relative to placing the civil 
defense office in the military department. Said commission shall be pro- 
vided with quarters in the state house or elsewhere, may hold hearings, 
may travel within and without the commonwealth and may expend for 
expert, legal, clerical and other services and expenses such sums as 
may be appropriated therefor. Said commission shall report to the general 
court the results of its investigation and study and its recommendations, if any, 
together with drafts of legislation necessary to carry its recommendations into 
effect, by filing the same with the clerk of the house of representatives from 
time to time, and by filing its final report on or before the fourth Wednesday 
of January, nineteen hundred and sixty-one. Approved May 14, 1960.” 

From inquiry at the State House (on December 5) it appeared 
that the commission under this resolve has not yet been appointed. 
Of the bills referred to that commission, H. 1499, 1501, 1502, 1503 
and 2538 contain specific proposals some of which involve the ju- 
dicial branch and thus overlap the subject referred to the Council. 

Besides these overlapping resolves there were pending bills not 
specified but relating necessarily to the judicial branch and there- 
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fore involved directly or indirectly in the scope of both resolves. 
These are H. 1260, a constitutional amendment reported “ought 
to pass” by the committee on constutional amendments and placed 
on file*; H. 1329 and 1330. 

The Council is not adapted or equipped to take part in the kind 
of investigation provided for the special commission by Resolves 
Chapter 55 and it is obliged to confine its report to discussion and 
suggestive aspects of the problems in case they may be found to be 
of assistance to the special commission and to the legislature. 


INTRODUCTION TO DISCUSSION 


The “Continuation of the Judicial System” is merely one part of 
the enormous problems presented by the obviously practical con- 
ditions which would have to be faced in case of atomic attack espe- 
cially on what are called “Target Cities” in different states. While 
these problems have been the subject of study in the Federal gov- 
ernment since the advent of nuclear bombs immediate local con- 
ditions in the states in which bombing would cause disasters 
appear to have been anticipated by legislative action in California 
and some other states and discussed by informed thinkers of whom 

rof. Charles Fairman and Prof. David F. Cavers of the Harvard 
Law School are among the leaders whose influential studies have 
been examined. 

In his pioneer article in the Columbia Law Review (referred to) 
Prof. Cavers said that: 

“In preparing this article, I have been oppressed by the resemblance of my 
role to that of the forward-looking member of the conclave of mice who pro- 
posed that a bell be tied on the cat. Advance planning and standby institu- 
tions are easy to propose but very hard to bring about.” 

In all the reports and articles referred to there are parts devoted 
to “the continuation of the judicial system” and its “legal” pur- 
pose of the administration of justice under law. Committees of the 
Los Angeles Bar Association and of the State Bar Association of 
California submitted a joint report. The Council of State Govern- 
ments made reports with drafts of suggested legislation. There 
have been others. 

Bearing in mind Prof. Cavers’ story of the mouse that wanted 
to tie a bell on the cat, we cannot expect too much safe-guarding 
by guessing. We should first think out our existing constitutional 
powers and statutory powers. 

In these matters Massachusetts seems in a fortunate and, per- 
haps, relatively simple position, owing to the far-reaching bal- 





_ *This amendment was printed in Mass. Law Quarterly for July 1960, p. 34, for the informa- 
tion of the bench and bar. 
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anced thinking and imagination of our “Founding Fathers,” and 
some of their successors. We think probably no constitutional 
changes are needed to meet possible problems as to the continua- 
tion and functioning of the judiciary system and probably only a 
limited amount of legislation. To test this we quote provisions 
relative to legislative, executive and judicial power which seem to 
cover details of needed administrative action in case of disastrous 
attack from the air or the sea on Massachusetts, or Boston as its 
government centre. 

In reading these, the “preamble” seems most significant in re- 
lation to the continuity of the government in case of catastrophe. 
Every word should be weighed as a governing part of the Con- 
stitution. 


THE OPENING WorDs OF THE “PREAMBLE” 


“The end of the institution, maintenance and administration of 
government, is to secure the existence of the body-politic, to pro- 
tect it, and to furnish the individuals who compose it, with the 
power of enjoying in safety and tranquility their natural rights, 
and the blessings of life:” 


The broad meaning of the words seems clear. 


OTHER PERTINENT CONSTITUTIONAL PROVISIONS 
ARTICLE XX of the Bill of Rights 


“The power of suspending the laws, or the execution of the laws, ought never 
to be exercised but by the legislature, or by authority derived from it, to be 
exercised in such particular cases only as the legislature shall expressly provide 
for.” 

This recognizes the possible necessity for temporary suspensions but regulates 
it to avoid arbitrary behavior like that of the-Stuart kings and others in the 
17th century. 


“Part Second—The Frame of Government” 

Chapter I on “The Legislative Power,” Sec. 1, Articles III and IV. 

“III. The General Court shall forever have full power and authority to 
erect and constitute judicatories and courts of record, or other Courts, to be 
held in the name of the Commonwealth, for the hearing, trying, and determining 
of all manners of Crimes, offences, pleas, processes, plaints, actions, matters, 
causes and things, whatsoever, arising or happening within the Commonwealth, 
or between or concerning persons inhabiting, or residing, or brought within the 
same, whether the same be criminal or Civil, or whether the said crimes be 
capital or not capital, and whether the said pleas be real, personal, or mixt; and 
for the awarding and making out of execution thereupon... .” 

“IV. And further, full power and authority are hereby given and granted to 
the said General Court, from time to time, to make, ordain, and establish, all 
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manner of wholesome and-reasonable Orders, laws, statutes, and ordinances, di- 
rections and instructions, . . . so as the same be not repugnant or contrary to this 
Constitution, as they shall judge to be for the good and welfare of this Common- 
wealth, and for the government and ordering thereof, and of the subjects of the 
same, and for the necessary support and defence of the government thereof; and 
to name and settle annually, or provide by fixed laws, for the naming and 
settling all civil officers within the said Commonwealth; the election and Con- 
stitution of whom are not hereafter in this form of Government otherwise pro- 
vided for; and to set forth the several duties, powers, limits of the several Civil 
and military officers of this Commonwealth, and the forms of such oaths or 
affirmations as shall be respectively administered unto them for the execution 
of their several offices and places, so as the same be not repugnant or contrary 
to this Constitution.” 

This Article IV seems to provide power to do everything reasonable in times 
of disaster. 

These articles illustrate the informed practical thinking of John Adams and 
his collaborators in 1779-80. Those men were not only familiar, as Bible read- 
ers, with Biblical catastrophies but, as well read men, they knew about the great 
fire of London in 1660 and the account of the great plague (which followed it) 
by Daniel Defoe (author of Robinson Crusoe) which was published in 1722. 
Still more intimately, they knew of small-pox epidemics in Boston which caused 
the legislature to move to Cambridge for its sessions (as provided in Chap. II). 
So they used broad words, which, when closely analysed, seem to provide legis- 
lative power to meet any form of disaster, by a hydrogen bomb, or otherwise 
the possibility of which they never imagined. 


“Chapter II—Executive Power” Section I, Articles IV and V. 


“TV. The Governor shall have authority from time to time, at his discretion, 
to assemble and call together the Counsellors of this Commonwealth for the time 
being; and the Governor with the said Counsellors, or five of them at least, shall, 
and may, from time to time, hold and keep a Council, for the ordering and di- 
recting the affairs of the Commonwealth, agreeably to the Constitution and 
the laws of the land.— 

“V. The Governor, with advice of Council, shall have full power and authority, 
during the session of the General Court to adjourn or prorogue the same to any- 
time the two houses shall desire; (and to dissolve the same on the day next 
preceeding the last Wednesday in May;) and, in the recess of the said Court, 
to prorogue the same from time to time, not exceeding ninety days in any one 
recess; and to call it together sooner than the time to which it may be ad- 
journed or prorogued, if the welfare of the Commonwealth shall require the 
same. And in case of any infectious distemper prevailing in the place where the 
said Court is next at any time to convene, or any other cause happening 
whereby danger may arise to the health or lives of the members from their at- 
tendance, he may direct the session to be held at some other, the most convenient 
place within the State.” (See also Article VI.) 

Article VII as amended by the 54th Amendment makes the Governor Com- 
mander-in-Chief with broad military powers. 
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SECTION II “The Lieutenant Governor’ 
Article III. 


“Article III. Whenever the chair of the Governor shall be vacant, by reason 
of his death, or absence from the Commonwealth, or otherwise, the Lieutenant 
Governor, for the time being, shall, during such vacancy, perform all the duties 
incumbent upon the Governor, and shall have and exercise all the powers and 
authorities, which by this Constitution the Governor is vested with, when per- 
sonally present.” 

“Article II. The Governor, and in his absence the Lieutenant Governor, shall 
be President of the Council, but shall have no vote in Council: And the Lieuten- 
ant Governor shall always be a member of the Council except when the chair 
of the Governor shall be vacant.” 


Succession To State OFFICES 


SECTION III—Article VI (as amended by the 55th amendment). 


“Article LV. Article VI of Section III of Chapter II of the constitution is 
hereby annulled and the following is adopted in place thereof: Whenever the 
offices of governor and lieutenant-governor shall both be vacant, by reason of 
death, absence from the commonwealth, or otherwise, then one of the following 
officers, in the order of succession herein named, namely, the secretary, attorney- 
general, treasurer and receiver-general, and auditor, shall, during such vacancy, 
have full power and authority to do and execute all and every such acts, matters 
and things as the governor or the lietenant-governor might or could lawfully do 
or execute, if they, or either of them, were personally present.” 


SECTION III—Article I-—“The Council.” 


“I. There shall be a Council for advising the Governor in the executive part 
of government, to consist of (nine) persons besides the Lieutenant-Governor, 
whom the Governor, for the time being, shall have full power and authority, 
from time to time, at his discretion, to assemble and call together. And the Gov- 
ernor, with the said Counsellors, or five of them at least, shall and may, from 
time to time, hold and keep a Council, for the ordering and directing the affairs 
of the Commonwealth, according to the laws of the land.” 

These provisions in regard to the executive including the Governor’s Council 
suggest an interesting aspect of a question currently discussed in the press of 
abolishing the Governor’s Council. In view of the possible urgent need of an 
advisory body whose members are scattered in different areas, we think, a 
small elected advisory body, like the Council, may be greatly and immediately 
needed in case of the bombing of Boston and disruption of the legislature. 


DISTRIBUTION OF Foop 

The 47th amendment provides: 

“Article XLVII. The maintenance and distribution at reasonable rates, dur- 
ing time of war, public exigency, emergency or distress, of a sufficient supply of 
food and other common necessaries of life and the providing of shelter, are public 
functions, and the commonwealth and the cities and towns therein may take 
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and may provide the same for their inhabitants in such manner as the general 
court shall determine.” 


Haseas Corpus 

Chapter VI—Article VII 

“VII. The privilege and benefit of the writ of habeas corpus shall be enjoyed 
in this Commonwealth in the most free, easy, cheap, expeditious and ample man- 
ner; and shall not be suspended by the Legislature, except upon the most urgent 
and pressing occasions, and for a limited time not exceeding twelve months.” 

General powers have fortunately been supplemented in Massa- 
chusetts by statute as to the courts. In his address before the 
California legislature Prof. Fairman discussed briefly the “con- 
tinued operation of the judicial system.” He said: 

“In the main these ends would best be attained by a statute vesting a large 
order- and rule-making power in the State’s highest court. In 1956 the Massa- 
chusetts Legislature widened the statute on superintendence of inferior courts 
by an amendment giving the Supreme Judicial Court a general superintend- 
ence, including authority to issue such orders, directions and rules as may be 
desirable for the furtherance of justice or for securing proper and efficient ad- 
ministration. The needs of war in this regard are akin to the peacetime need 
for making the administration of justice more rational, more flexible and 
responsive to an evolving society.” 


The Massachusetts legislature and the Survey Commission 
“builded better than they knew” in 1956. The statute to which 
Prof. Fairman referred appears in the act recommended by the 
Commission in its report and enacted by the legislature as Chapter 
707 of 1956. It was an amendment of Section 3 of G. L. Chapter 
211. The substance of that section dates back to an act of 1782. 


Before the 1956 amendment it reads: 


“Section 3. Superintendence of Inferior Courts. The supreme judicial court 
shall have general superintendence of all courts of inferior jurisdiction to cor- 
rect and prevent errors and abuses there if no other remedy is expressly pro- 
vided; and it may issue writs of error, certiorari, mandamus, prohibition, 
quo warranto and all other writs and processes to such courts and to corpora- 
tions and individuals which may be necessary to the furtherance of justice and 
to the regular execution of the laws. (1782, 9, § 2; RS 81, §§ 4, 5; 1859, 196, 
§ 38; GS 112, § 3; PS 150, § 3; RL 156, § 3.)” 


The 1956 amendment added the following: 


“In addition to the foregoing, the justices of the supreme judicial court shall 
also have general superintendence of the administration of all courts of in- 
ferior jurisdiction, including, without limitation, the prompt hearing and dis- 
position of matters pending therein, and the functions set forth in section three 
C; and it may issue such writs, summonses and other processes and such or- 
ders, directions and rules as may be necessary or desirable for the furtherance 
of justice, the regular execution of the laws, the improvement of the adminis- 
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tration of such courts, and the securing of their proper and efficient adminis- 

tration. Nothing herein contained shall affect existing law governing the selec- 

tion of officers of the courts, or limit the existing authority of the officers 
thereof to appoint administrative personnel.” 

While that statute was recommended and passed primarily for 
the “peacetime” needs of the administration of justice, its wording 
seems broad enough to meet many, if not all, of the judicial needs 
of a nuclear war disaster. 


A PREVENTIVE MEASURE 


Thus far we have discussed possible government power to act 
at or after the catastrophe, but, whatever the government can do 
then (in a possible panic) will, it would seem as a matter of com- 
mon sense, be somewhat limited and many people will have to 
take care of themselves as well as they can. 


Crvit BusINESs 


Prof. Fairman, in his address, referred to, said: 

“On the civil side of the law, the courts would have essential new func- 
tions. Business, finance and agriculture are carried on by contract. So too 
such homely transactions as the purchase of a house, of an automobile, of do- 
mestic appliances. A contract records a balance between the interests of the 
two parties. A nuclear attack would upset those balances and render con- 
tracts impossible of exact performance. Legislation would be imperative to 
deal with this dislocation. The courts would have a tremendous volume of 
business, applying this legislation to individual cases. More broadly, there 
would be many situations in which it would be necessary to authorize the 
courts to make determinations on the basis of which enterprises might be 
carried forward, notwithstanding the casualties and uncertainties of war.” 


PREVENTIVE ACTION 


The more the needs of private business can be anticipated and 
provided for in advance by industrial, fiduciary and other private 
agencies and by individuals by carefully prepared documents the 
better in order to avoid or reduce as far as possible official or ju- 
dicial action needed but necessarily hastily prepared to meet the 
emergency on the spot. This recalls the recommendation made by 
the Judicial Council at the request of the legislature in its 34th 
Report in 1958 (pp. 39-42) and the careful explanation by Messrs. 
James W. Perkins of the Boston Bar and Livingston Hall (a mem- 
ber of the Judicial Council) reprinted in Appendix F of that report. 
As the act then recommended covers many emergency needs re- 
ferred to by Prof. Fairman, we renew the recommendation for con- 
sideration at the coming legislative session as follows:— 
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Drart Act 


RELATIVE TO THE CREATION AND TERMINATION OF AGENCY AND OTHER 
FIDUCIARY POWERS IN TIME OF ATOMIC EMERGENCY. 


This bill is a slightly revised form of a similar bill submitted 
to the legislature in 1957. The reason and purpose of the bill was 
explained in detail in a statement by its authors which was printed 
for the information of the bar in the Massachusetts Law Quarterly 
for March 1957. A redraft of this statement was reprinted for con- 
venient reference in Appendix F of the 34th report and again re- 
printed in the Massachusetts Law Quarterly for July 1960 (p. 36). 
The purpose of anticipating a possible atomic emergency in which 
the principal of a business or his agents in carrying on business or 
a fiduciary is killed so that under the present law the agency is ter- 
minated by the death of the principal and no one is left with 
authority to carry on or protect the business or the property of a 
fiduciary and providing so far as legally possible against the ruin 
or serious loss involved seems an obviously desirable purpose. The 
problem is as to the workable mechanics of a safe-guarding law. 


AN ACT RELATIVE TO THE CREATION AND TERMINATION OF AGENCY AND OTHER 
FIDUCIARY POWERS IN TIME OF ATOMIC EMERGENCY. 


1 Chapter 104 of the General Laws, as amended, is hereby 
2 further amended by adding at the end thereof the following 
3 subtitle and sections:— 

4 AGENCY AND OTHER FIDUCIARY POWERS IN TIME OF 

5 ATOMIC EMERGENCY. 

6 Section 7. For the purposes of this subtitle, “atomic 
7 emergency” shall mean an emergency resulting from the occur- 
8 rence of substantial harmful effects within one or more states 
9 of the United States or the District of Columbia due to the use 
10 against the United States of atomic weapons. 

11 Section 8. During a period of atomic emergency, the power 
12 of any person to act for another as guardian or conservator or 
13 to exercise any authority or apparent authority as agent or 
14 subagent shall continue regardless of the death or loss of capac- 
15 ity during such period of any ward, principal or intermediate 
16 agent, until limited or terminated as provided in this section 
17 and in section ten. Such authority and apparent authority of 
18 an agent or subagent shall be limited or terminated as to any 
19 agent, subagent or third person who acts with knowledge that 
20 the principal or intermediate agent has provided in writing or 
21 otherwise that such authority or apparent authority shall not 
22 continue as provided in this section or has otherwise limited 
23 or revoked such authority or apparent authority. 

24 Section 9. <A _ principal, trustee, executor, administrator, 
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25 guardian or conservator by a power of attorney or other writing 
26 given by him or on his behalf may authorize another to exercise 
27 as his agent during a period of atomic emergency such of the 
28 powers of the grantor of the authority as may be enumerated 
29 therein regardless of the death or loss of capacity during such 
30 period of the grantor of the authority or the death of his ward 
31 during such period. 


The powers so delegated by a trustee or other fiduciary may in- 
clude powers which would be nondelegable in the absence of this 
statute, unless an instrument creating or controlling the trust or 
other fiduciary relationship expressly provides otherwise. 

During a period of atomic emergency, the 


32 granted powers shall continue, regardless of the death or loss 
33 of capacity during such period of the grantor or the death of 
34 his ward during such period, until limited or terminated as to 
35 any agent or third person who acts with knowledge of any 
36 limitation or revocation thereof by the grantor in writing, 
37 or terminated as provided in section ten. 

38 Section 10. The powers of any agent, subagent, conservator 
39 or guardian pursuant to sections eight and nine during a period 
40 of atomic emergency shall terminate as to any agent, subagent, 
41 conservator, guardian or third person who acts with knowledge 
42 of the appointment after the commencement of the atomic 
43 emergency of any public official or body or any trustee, execu- 
44 tor, administrator, guardian or other personal representative, 
45 qualified and able to exercise the powers involved, or of the 
46 discharge of the agent, subagent, conservator or guardian by a 
47 court or other public official or body of competent jurisdiction. 
48 The courts shall take judicial notice of the existence, ezx- 
49 tent and duration of an atomic emergency. The governor 
50 or any other person or body having the powers of the governor 
51 is authorized to proclaim the commencement of an atomic 
52 emergency for the purposes of this subtitle when in his opinion 
53 such emergency exists, and to proclaim the termination of an 
54 atomic emergency for the purposes of this subtitle when in his 
55 opinion such emergency has terminated, and any such procla- 
56 mation shall be conclusive with respect to any date subsequent 
57 to the date of the proclamation. 

58 Except for the power referred to in paragraph (f) of section 
59 eleven, the power of an agent continuing after the death of his 
60 principal as provided in section eight or nine shall not authorize 
61 any intestate or testamentary distribution of the principal’s 
62 estate. 

63 Section 11. Authority given an agent by a power of attorney 
64 or other writing to exercise “statutory powers during an atomic 
65 emergency,” unless otherwise limited, includes authority 
66 during such a period, regardless of the death or loss of capacity 
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67 of the principal— 

68 (a) To manage any business or investments entrusted to the 
69 agent’s charge; 

70 (6) To contract for the sale of, make a conveyance of, lease 
71 or deliver any property, rights, securities and causes of action 
72 entrusted to his charge, and to receive payment therefor; 

73 (c) To contract for the purchase of, accept a conveyance of, 
74 lease or accept delivery of any property, rights, securities and 
75 causes of action required in connection with any interest of the 
76 principal committed to his charge, and to pay therefor; 

77 (d) To employ and pay such assistants, and to discharge, 
78 appoint and pay such agents and subagents of the principal, as 
79 the proper performance of his duties requires; 

80 (e) To collect all sums due to the principal from any source, 
81 and to pay all debts and taxes owed by the principal, in connec- 
82 tion with any interest entrusted to his charge; 

83  (f) To continue such provisions for the support of the de- 
84 pendents of the principal as the principal was accustomed to 
85 make and is unable to make on account of his death or loss of 
86 capacity or because of the atomic emergency; and 

87 (g) To do what he reasonably believes to be necessary, with 
88 respect to the interests committed to his charge, in order to 
89 prevent substantial loss to the principal or to his estate resulting 
90 from the atomic emergency. 

91 Section 12. The reasonable fees and expenses of an agent, 
92 subagent, conservator or guardian acting in good faith pursuant 
93 to sections eight and nine shall be a first charge upon any assets 
94 of the principal or ward or of the principal’s or ward’s estate 
95 in the hands of the agent, subagent, conservator or guardian. 
96 The transfer of any part of such assets by the agent, subagent, 
97 conservator or guardian shall release the charge on the assets 
98 so transferred except as otherwise provided in the instrument 
99 of transfer. 

100 Section 13. The provisions of the subtitle shall apply during 
101 a period of atomic emergency to powers, authority and apparent 
102 authority— 

103 (a) Where the ward, guardian, conservator, principal, trustee, 
104 executor or administrator or one or more of the co-guardians, 
105 co-conservators, co-trustees, co-executors or co-administrators 
106 is domiciled in the commonwealth at the commencement of the 
107 atomic emergency; or 
108 (6) Arising out of, or covering, any business transacted in the 
109 commonwealth or arising under any fiduciary administration 
110 if at the commencement of the atomic emergency the res is 
111 sited in the commonwealth or such administration is subject 
112 primarily to the jurisdiction of the commonwealth; or 
113. (c) Created by a power of attorney or other writing given 
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114 by or on behalf of a principal domiciled in the commonwealth 
115 at the time of the giving, or given in the commonwealth by or 
116 on behalf of any principal; or 

117. (d) Created by a power of attorney declaring that it shall be 
118 governed by the laws of the commonwealth, where there is a 
119 reasonable relationship between the actions authorized thereby 
120 and the commonwealth; or 

121 (e) To the further extent that they are, under applicable 
122 principles of the conflict of laws, governed by the laws (other 
123 than as to the conflict of laws) of the commonwealth. 

124 Section 14. If any provision or application of this subtitle 
125 is held invalid, such invalidity shall not affect other provisions 
126 or applications which can be given effect without the invalid 
127 provision or application, and to this end the provisions of this 
128 act are declared to be severable. 





SENATE 268 
(Referred by Resolves, Chapter 3) 


Aw Act REQUIRING NOTICE TO REGISTRY OF DEEDS OF NAMES OF PLANNING BOARD 
MEMBERS AND AMENDING PROVISIONS AS TO FILING SUBDIVISION CONTROL IN- 
FORMATION. 


Section 1. Section 81 X of chapter 41 of the General Laws 
is hereby amended by inserting after the first paragraph the 
following paragraph: 

“The clerk of each city or town in which the subdivision 
control law is in force shall give written notice to the register 
of deeds, to the recorder of the Land Court and to the Director 
of Planning of the Department of Commerce of the name and 
term of office of each member of the Planning Board forthwith 
upon the election, or appointment, and qualification of such 
member.” 

Secrion 2. Section 81 X of chapter 41 of the General Laws 
is hereby further amended by deleting the second paragraph 
and inserting in place thereof the following sentence:— 

“Such register and recorder shall each keep in a place open 
for public inspection a book or books which shall be public 
records in which shall be filed under the name of each city and 
town all notices and all copies of rules and regulations, and 
all authorizations sent to him by the Planning Board, by the 
Board of Appeals or by the city or town clerk relating to sub- 
10 division control after noting thereon the date and time of re- 
11 ceipt thereof by him. Such notices, copies and authorizations 
12 shall be accepted for filing without fee and shall not be re- 
13 quired to be recorded but may also be recorded but not regis- 
14 tered upon payment of proper recording fee.” 


_ 
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We do not recommend the bill. 


As to Section 1, while we are aware of the fact that it is not 
always easy to get information readily from town clerks, it can 
generally be thus obtained on request and the names of Plan- 
ning Board members constantly appear on the filed plans and 
other documents under the various sections from Section 81L to 
81X. We do not think the public interest calls for the filing of 
additional papers in the registries in which accumulations are con- 
stantly increasing at public expense. 


As to the second Section relating to the second paragraph of 
Section 81X amended, Section 2 of the bill would abbreviate it 
somewhat. The second paragraph now reads: 

“Such register and recorder shall each keep in a place open for public in- 
spection a book which shall be a public record in which the name of each city 
or town in which, according to notices sent him by the board having powers 
of subdivision control in such city or town the subdivision control law is or 
may be in effect, shall be separately indexed and in which shall be entered 
all notices from such board or the board or appeal of such city or town relat- 
ing to subdivision control, including copies of the rules and regulations of 
such boards. Such register and recorder may each accept for record any plan 
of land, otherwise appropriate for record, in a city or town of which the 
board having powers of subdivision control has not sent him notice that the 
subdivision control law is in effect in such city or town, without requiring 
the approval of the planning board of such city or town, or a certificate that 
no approval is necessary. As amended St. 1958, ¢. 207.” 


The first change proposed is the omission of the last sentence. 
We think that would be a mistake. It is there for a reason on its 
face. 

The other change proposed is the added sentence in lines 11-14 
that, “Such notices, copies and authorizations shall be accepted 
for filing without fee and shall not be required to be recorded but 
may also be recorded but not registered upon payment of proper 
recording fee.” 

Considering the public cost of filing and indexing, etc., we see 
no reason why the present practice of requiring a filing fee should 
not continue. Section 81X was amended by Chapter 189 of 1960, 


but not in a way relating to the matter of Senate 268 discussed 
in this report. 
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APPENDIX A 


List or THREE JupDGE LaBor Cases UNper Acts or 1959, 
CHAPTER 600 


(Referred to on Page 12 of this Report) 


Ist case: Berkshire Street Railway Co. vs. Amalgamated Association of Street 
Railway Employees. Berkshire #18497, November, 1959. Heard at Suffolk by 
3 judges. Time: 1 day after preliminary hearing by one judge at Pittsfield. 


2nd case: Gentile vs. Local 894 Journeymen’s Barbers. Middlesex #21928, 
November, 1959. Heard there by 3 judges. Time: 2 days. 


3rd case: Bethlehem Steel Co. vs. Kehoe, et als. Suffolk #76496, January, 
1960. Heard by 3 judges. Time: 15 days, plus some time spent in executive 
sessions. Counsel for the union in this case attempted to have it transferred 
to the U. S. District Court for hearing by one judge. After hearing it was re- 
manded to the Superior Court. 


4th case: New Bedford, Woods Hole, Martha’s Vineyard and Nantucket 
Steamship Co. vs. Cavalho. Bristol case. June, 1960. Court alerted for and 
prepared to assign three judges for hearing of this case. Lengthy hearings 
before one judge in the Motion Session at Boston to determine whether or not 
it was a labor dispute. Case finally settled. The Court was prepared to set up 
a panel. 


5th case: Ross vs. Hurley. Suffolk #77024, June, 1960. Court alerted and 
prepared to assign three judges as above. Hearings re labor dispute before one 
judge at Boston Motion Session. This case was transferred by union to U. §. 
District Court June 27, 1960, and was remanded July 18. Demurrers and 
answers have been filed. Case pending. 


6th case: M.T.A. vs. Gormley, et als. Suffolk #77263. 3 judges recalled from 
vacation August, 1960. Time: 2 days hearing, plus time spent in consultation 
re settlement. Endeavor made to have matter transferred to the United States 
District Court from which case was remanded. 


7th case: Colonial Textile Co. vs. Roberts. Bristol #6107. 3 judges recalled 
from vacation August, 1960. Case heard at Boston. Time: 3 days. 


8th case: General Electric Co. vs. McQueeney, et als. Suffolk #77426. 3 
judges assigned. October 5, 1960. Hearings began October 6 at Boston. Time: 
10 days thus far. 


9th case: General Electric Co. Group of Employees vs. International Union, 
et als. Berkshire #19049. Preliminary hearing before one judge at Berkshire 
and referred to Boston. Panel of judges to be designated by the Chief Justice. 


10th case: Berkshire Street Railway case. The first case is now back to 
Boston on order made by one judge in Springfield for hearing before three- 
judge panel on demurrers and panel to be set up later by Chief Justice. 


Total time spent—34 court days with 3 judges—102 judge days. 
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APPENDIX B 


Reasons SUBMITTED TO THE COUNCIL IN Support oF H. 899 For 
CouNSEL Frees IN TAXPAYERS’ SuITS TO SECURE 
APPROPRIATIONS FOR PuBLIC SCHOOLS 


(Referred to on Page 565 of this Report) 


“Our Supreme Judicial Court, in the case of Casey et al. vs. 
City of Everett, 330 Mass. 220, on page 222, described this law 
as follows: 

“*The petitioners, on the other hand, rely upon the Commonwealth’s long 
standing policy with respect to the support and maintenance of the public 
schools, of which G.L. (Ter. Ed.), C. 71, Sec. 34, as appearing in St. 1939, 
C. 294, is the current manifestation. That policy, with the exception of the 
sanctions for its enforcement, has remained unchanged since 1647 (General 
Laws and Liberties of the Colony of Massachusetts Bay, C. 88, Sec. 2, added 
May, 1647, reprinted in The Charters and General Laws of the Colony and 
Province of Massachusetts Bay, Boston, 1814, page 186). In broad terms it 
may be stated as a determination by the Legislature that the maintenance of 
adequate public schools is of paramount importance. Since the enactment of 
St. 1826, C. 143, Sec. 5, each city and town has been required to elect a school 
committee to manage the public schools, and to these committees the Legisla- 
ture has given substantially final authority to decide upon the needs of the 
school systems in their charge. See Leonard vs. School Committee of Spring- 
field, 241 Mass. 325, 328, 330.’ 


“It is interesting to note that the school committee, per se, has 
no right to bring an action under Section 34. 

“Since 1939, approximately 40 of these suits have been brought 
and about 36 of these have been won by the petitioners. In most 
eases the petitioners have been taxpayers because for various 
reasons the Mayor and Attorney General have not been willing 
to serve as petitioners. 

“Accordingly, despite the large number of cases won by groups 
of 10 taxpayers, they have all had to pay their own counsel fees 
and expenses. 

“Many other suits that should have been brought and which 
would have been won were not brought because the Mayor or 
Attorney General was not interested in acting as petitioner and 
taxpayers were not available as they were unable to pay counsel 
fees and expenses. 

“In these latter situations the wrongful action of certain cities 
and towns in refusing to appropriate sums requested by school 
committees for the support of the public schools were allowed 
to pass unchallenged. 
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“And in all the suits brought by the taxpayers and which were 
won the petitioners have had to pay their own counsel fees and 
expenses, frequently at some burden to them.” 





FIRST REPORT ON THE MASSACHUSETTS 
DEFENDERS COMMITTEE 


C. 565, An Act EsTaABLISHING THE MASSACHUSETTS DEFENDERS 
CoMMITTEE AND ACTION TAKEN THEREUNDER 


On August 5, 1960, the Governor signed Chapter 565 of the Acts 
of 1960, which established the Massachusetts Defenders Commit- 
tee. The text of this Act (which had an emergency preamble) is as 
follows: 


CHAPTER 565 


“Section 1. Chapter 221 of the General Laws is hereby amended by insert- 
ing after section 34C under the caption MASSACHUSETTS DEFENDERS 
COMMITTEE the following section :—Section 34D. There shall be a Massa- 
chusetts defenders committee consisting of eleven persons to be appointed by 
the Judicial Council. Upon completion of a term of a member of said com- 
mittee his successor shall be appointed for a term of four years. Vacancies 
shall be filled by the judicial council for the unexpired term. Members of said 
committee may be removed by the Judicial Council. No member of the com- 
mittee shall receive any compensation for his services but each member shall 
be reimbursed for actual traveling expenses incurred by him in attending the 
committee meetings. 

“The committee shall provide counsel at any stage of a criminal proceeding, 
other than capital, in any court of the commonwealth provided the laws of 
the commonwealth or the rules of the supreme judicial court require that the 
defendant in such proceeding be represented by counsel, and provided, further, 
that such defendant is unable to obtain counsel by reason of his inability to pay. 

“Said committee may accept gifts, grants or contributions from any source, 
whether public or private, and may expend the same with the approval of the 
Judicial Council. 

“The committee shall adopt such rules and regulations as may be necessary 
fer the conduct of its affairs and may from time to time amend or revise the 
same. Said rules and amendments thereof shall be subject to the approval of 
the Judicial Council. The committee shall appoint an executive secretary 
who shall carry out such duties as the committee may authorize, including the 
certification of payments under section twenty of chapter twenty-nine. Said 
committee shall also appoint such professional, clerical and other assistants as 
may be necessary to carry out its duties, and shall provide suitable accommo- 
dations throughout the commonwealth. The counsel and other employees ap- 
pointed by the committee shall not be subject to the provisions of chapter 
thirty-one. 
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“Section 2. Of the eleven members initially appointed to the Massachusetts 
defenders committee established by section thirty-four D of chapter two 
hundred and twenty-one of the General Laws, as appearing in section one 
of this act, three members shall be appointed for terms of four years, three 
for terms of three years, three for terms of two years and two for terms of 
one year. Upon the expiration of their respective terms their successors shall 
be appointed as provided in said section thirty-four D.” 

Pursuant to the provisions of this Act, and after careful con- 
sideration of a large number of names, the Judicial Council ap- 
pointed the following eleven men to the Massachusetts Defenders 
Committee, for the terms set forth opposite their names: 

LaRue Brown, Esq., 15 State St., Boston (1 year) 

John H. Burke, Jr., Esq., 368 Washington St., Dedham (3 years) 

Edward J. Duggan, Esq., 75 Federal St., Boston (4 years) 

Thomas E. Dwyer, Esq., 8 Beacon St., Boston (3 years) 

Raynor M. Gardiner, Esq., 14 Somerset St., Boston (1 year) 

Thomas M. A. Higgins, Esq., 8 Merrimack St., Lowell (2 years) 

Frank L. Kozol, Esq., 30 State St., Boston (4 years) 

Laurence H. Lougee, Esq., 340 Main St., Worcester (2 years) 

Most Reverend Eric F. MacKenzie, Sacred Heart Rectory, 

Newton Center (3 years) 

Frederick 8. Pillsbury, Esq., 1387 Main St., Springfield (4 years) 

John J. Ryan, Jr., Esq., 91 Merrimack St., Haverhill (2 years) 

The Judicial Council is charged by the Act with the approval 
of expenditures of such gifts, grants or contributions as the Massa- 
chusetts Defenders Committee may accept from any source. No 
request for approval of an expenditure of funds from any such 
source was made to the Judicial Council during the period covered 
by our Report. 

Under the Act, the Rules and Regulations adopted by the Com- 
mittee for the conduct of its affairs are also subject to the approval 
of the Judicial Council. On November 30, 1960, the Judicial 
Council gave approval to Rules and Regulations submitted by the 
Massachusetts Defenders Committee in the following form: 





MASSACHUSETTS DEFENDERS COMMITTEE 
RULES AND REGULATIONS 


(As approved by the Judicial Council, November 30, 1960) 


In accordance with the authority conferred by section 34D of 
chapter 221 of the General Laws as added by St. 1960, chapter 
565, the Massachusetts Defenders Committee, subject to the ap- 
proval of the Judicial Council, hereby establishes the following 
rules and regulations for the conduct of its affairs. 
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Purpose: 


1. The Massachusetts Defenders Committee shall provide coun- 
sel at any stage of a criminal proceeding, other than capital, in any 
court of the Commonwealth provided the laws of the Common- 
wealth or the rules of the Supreme Judicial Court require that the 
defendant in such proceeding be represented by counsel, and pro- 
vided further, that such defendant is unable to obtain counsel by 
reason of his inability to pay. 


Officers and Their Election: 


1. The officers of the Committee shall be a Chairman, a Secretary 
and an Executive Committee consisting of the Chairman, the Sec- 
retary and two other members. 


2. The Chairman and Secretary shall be elected annually by the 
members of the Committee by ballot. All officers shall hold office 
for one year and until their successors are chosen and qualified ex- 
cept as otherwise provided. Officers are required to be members 
of the Committee. 


3. In case a vacancy shall occur from any cause in the offices of 
Chairman or Secretary, the members of the committee may by bal- 
lot elect a member of the Committee to fill such vacancy and the 
member so elected shall hold office during the full unexpired term 
of such officer whose place he has filled. 


4. The Chairman or Secretary may be removed at any regular 
meeting of the Committee provided that four days’ notice of such 
contemplated action is given; or the Chairman or Secretary may 
be removed at a special meeting provided that notice of such con- 
templated action is given in the call of the meeting. 


5. The Chairman shall appoint the two other members of the 
Executive Committee, and shall fill any vacancy that may occur in 
the appointed positions from the members of the Committee. 


Powers and Duties of Members and Officers: 


1. The members of the Committee shall have the general direc- 
tion, management and control of all the property, business and 
affairs of the Massachusetts Defenders Committee. They shall ap- 
point a Chief Counsel, Executive Secretary and Head Adminis- 
trative Clerk, and shall prescribe their duties and powers. They 
shall also appoint all necessary professional, clerical and other as- 
sistants, and shall procure suitable accommodations as required to 
accomplish the purpose of the Committee. 
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2. The Chairman shall preside at all meetings of the Committee 
and shall perform such other duties as may be delegated to him by 
the members of the Committee or may be prescribed by law. 


3. The Secretary shall keep the records of the Committee. He 
shall call special meetings of the Committee at the times and in 
the manner hereinafter provided. He shall perform such other 
duties as may be delegated to him by the Committee or may be 
imposed by law. 

4. In the absence from any meeting of the Chairman or Secre- 


tary a temporary Chairman or temporary Secretary may be ap- 
pointed by the meeting. 


5. Contracts, leases and all other instruments in writing shall be 
signed at the direction of the Committee by the Executive Secre- 
tary. 


6. The Executive Committee may exercise direction, manage- 
ment and control of the property, business and affairs of the Mas- 
sachusetts Defenders Committee between meetings of the Commit- 
tee when such action is deemed to be necessary for the efficient 
operation of the Committee. 


Meetings of Committee and Executive Committee: 


1. Regular meetings of the Committee shall be held on the sec- 
ond Friday of each month at 3:00 P.M. in Room 1116, New Court 
House, Pemberton Square, Boston, Massachusetts, or at such other 
time and place as may be fixed by the Committee. 


2. Special meetings of the Committee may be called by the Chair- 
man or by four members of the Committee, and shall be called 
by the Secretary upon application of the Chairman or said four 
members. 


3. Notice of any special meeting of the Committee shall be given 
by the Secretary at least four days before such meeting by mailing, 
postage prepaid, a notice of such meeting, stating the time, place 
and object thereof, to each member of the Committee at the last 
address shown in the records of the Committee. No notice shall 
be required if every member waives such notice before or after the 
meeting. In the absence or disability of the Secretary, notice may 
be given by the Chairman or by the members calling the meeting. 


4. Meetings of the Executive Committee may be called by any 
member of the Executive Committee upon either written or oral 
notice to the other members of said committee. 
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5. Five members of the Massachusetts Defenders Committee or 
a majority of the Executive Committee represented at a meeting 
in person or by proxy shall constitute a quorum for the transaction 
of business, but a lesser number may adjourn the meeting until 
some other day. 


Powers and Duties of the Chief Counsel, The Executive Secretary 
and Administrative Clerk: 


1. The Chief Counsel shall carry out the decisions made by the 
Massachusetts Defenders Committee for the appointment, manage- 
ment and control of the professional employees of the Committee. 
Without limiting the generality of the foregoing, he shall recom- 
mend to the Committee persons for appointment as professional 
employees; he shall recommend salaries to be paid professional 
employees by the Committee; he shall train and supervise the pro- 
fessional employees of the Committee; and he shall perform such 
other duties as may be delegated to him by the Committee. 


2. The Executive Secretary shall carry out the decisions made by 
the Massachusetts Defenders Committee for the direction, man- 
agement and control of all the property and financial affairs of 
the Committee. Without limiting the generality of the foregoing, 
he shall make the certification of payments required by G.L. (Ter. 
Ed.) ¢. 29, sec. 20; he shall recommend to the Committee persons 
for appointment as clerical employees; he shall recommend sal- 
aries to be paid clerical employees by the Committee; he shall su- 
pervise the discharge by the Head Administrative Clerk of the du- 
ties imposed upon him by the Committee; and he shall perform 
such other duties as may be delegated to him by the Committee. 


3. The Head Administrative Clerk, subject to the supervision 
of the Executive Secretary, shall handle the property and financial 
affairs of the Committee including all budgetary and payroll 
matters and procurement of space and equipment; he shall super- 
vise all clerical personnel, he shall maintain records and statistics 
of the activities of the committee in providing counsel; he shall 
prepare an annual report of these activities; he shall provide ap- 
propriate publicity of the Committee’s activities; and shall per- 
form such other duties as may be delegated to him by the Com- 
mittee. 


Professional Employees: 


1. Attorneys employed by the Massachusetts Defenders Com- 
mittee may be employed on a permanent basis, part-time basis 
or case basis. 
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2. An attorney shall be deemed to be employed on a permanent 
basis when the Committee pays him an annual salary and provides 
him with office accommodations and necessary clerical assistance. 


3. An attorney shall be deemed to be employed on a part-time 
basis when the Committee pays him an annual retainer and he 
provides his own office accommodations and clerical assistance. 


4. An attorney shall be deemed employed on a case basis when 
the Committee pays him a separate fee for each case assigned to 
him by the Committee. 


5. An attorney while employed by the Committee on a permanent 
or part-time basis shall not handle any private criminal matters in 
any court; nor shall he accept, or refer to any attorney engaged 
in private practice, any legal business which results from contacts 
with persons whom he represents for the Committee. Except as 
otherwise provided above, an attorney employed by the Committee 
may engage in the private practice of law to the extent that it does 
not interfere with the efficient and satisfactory discharge of his 
duties to the Committee. 


An attorney while employed by the Committee on a part-time 
basis shall list the office accommodations provided by him as the 
office of the Massachusetts Defenders Committee by a suitable 
designation on the door of the office and in directories. 


6. An attorney while employed by the Committee on a case ba- 
sis may engage in the private practice of law to the extent that it 
does not interefere with the efficient and satisfactory discharge of 
his duties to the Committee. He shall not, however, accept, or 
refer to any attorney engaged in private practice, any legal busi- 
ness which results from contacts with persons whom he represents 
for the Committee. 


7. All attorneys while employed by the Committee shall obtain 
completion of forms provided by the Committee in connection with 
applications for its assistance, which shall include evidence of the 
applicant’s inability to pay, and shall forward copies and complete 
case histories to the office of the Committee in Boston, together 
with such other material as the Chief Counsel shall request. 


Amendments to Rules and Regulations: 


1. These rules and regulations, or any of them, may be altered, 
amended, added to or repealed by vote of the Committee with the 
approval of the Judicial Council. 




















PART VIII 


Alice in Nuclear Energy Land 
by James B. Muldoon 














“This thing has all the earmarks of an eyesore” 


A long tale and a Caucus Race 
THE CAPE COD ATOMIC PARK 


In which “Citizen Atom” is run out of town; the in- 
tricacies of lawmaking are explored; and an attempt 
is made to demonstrate that order is chaos. 


Plus Many Other Scenic Attractions Which Will Make 
Your Geiger Counter Tick. 
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MASSACHUSETTS LAW QUARTERLY 


“The trial cannot proceed,” said the King, in a 
very grave voice, “until all the jurymen are back in 
their places—all.” 

—LEWIS CARROLL 


It would be extremely logical if we commenced this account of 
the Cape Cod “atomic park” in a conventional manner. But, as the 
White Queen explained to Alice, the proper way is to remember 
things before they happen. Another suggestion made by the White 
Queen was that it is better to tell a story backwards. We can appre- 
ciate the events of 1960 better if we consider the situation in 
December before we chronicle the events of May. 

The nuclear park story is significant, but certainly not for its 
contribution to science. It is a very potent demonstration of the 
responsibility that all citizens and the press must bear to see that 
ill-considered legislation is not enacted by default. It is also ample 
evidence that it is unwise to assume that the members of the Great 
and General Court, under existing practices, have sufficient facili- 
ties to inform themselves on matters of such complexity as atomic 
energy. 

There are many who believe, as a result of the nuclear park 
controversy, that for a variety of reasons there was a serious break- 
down in the governmental process. The loss of confidence in the 
Commission on Atomic Energy, and in the Department of Public 
Health, must be recognized and remedied. 

Members of the General Court who were involved in this adven- 
ture deserve somewhat less criticism than those who provided them 
with the “facts” upon which many of them relied. The people of 
Cape Cod were virtually forced into open rebellion when they con- 
cluded, and not without justification, that a massive deception was 
being foisted upon them. 

Said the Barnstable Patriot, in late April, 1960: 

. . . “What really are the politicians trying to do to Cape Cod? 

Are we to be just a dumping ground for what no one else wants? 
. . . Legislation has a way of sliding through sooner than one ex- 
pects it to. Further hearings are in the offing on the proposed 
nuclear park. Before such a proposal goes too far, and there is 
no turning back, raise your voices in protest loud enough for all 
favoring the establishment of such a park on our narrow land 
to hear.” 


The Atom in Our Town 


“People in Plainfield (Illinois) like having the atom as a neigh- 
bor,” says the General Electric Company in its sixteen page, lavishly 
illustrated advertising supplement in the New York Times for Sun- 
day, December 11, 1960. Among the people of Plainfield, who wel- 
comed the atom as their new neighbor, was Carl Van Horn, farmer 
and owner of an all-electric home which displays “the electrical 
industry’s Gold Medallion ‘Live Better Electrically.’” To Mr. Van 
Horn, GE attributes joyful acceptance of the Dresden power reactor 
of the Commonwealth Edison Company. “The thing that impressed 
all of us,” says Van Horn, “was the feeling of progress, and this 
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country’s ability to put the atom to useful work for everybody. 
I’d say most folks around here were proud that our area was 
selected for the site.” 

As we shall see, the people of Barnstable County, Massachusetts, 
were not so enthusiastic: about “Citizen Atom” and the welcome 
mats were snatched from the door stoop when the atom came to 
town. The sponsorship of “Citizen Atom” by the General Electric 
Company was not simply routine community relations. It is billed 
as a nation-wide effort to “tell you more about your partner in 
progress”; and was presented “in the belief that a well-informed 
public guarantees the vitality of our free enterprise system.” 

Those familiar with the average Cape Codder will tell you that 
there is no lack of support of the free enterprise system in that 
area. Even the most conservative Democrat knows that political 
and economic liberalism is not one of the many good qualities of 
his fellow citizens on the south side of the Canal. The overwhelming 
rejection of “Citizen Atom” as an on Cape neighbor back in May 
1960 was based on other reasons. 


“Trouble With a Capital ‘T’ ” 


The nuclear industry, including General Electric, had known for 
some time that there was a growing suspicion of its activities. 
In May 1960, GE sponsored a public opinion poll which aimed to 
discover what the public thought about atomic energy. 1,300 people 
were interviewed by pollsters and their reactions were said to prop- 
erly reflect the attitudes of 129 million others. 

23% said it was “Progress in Capital Letters.” 

25% were agin’ it—“Trouble with Capital ‘T’” etc. 

26% thought that it was either man’s best friend or his worst 

enemy. 

26% were thinking about various other things. 


The results of the 1960 poll were disturbing to GE managers. 
In 1956 a similar poll was conducted by the Opinion Research 
Corporation which asked a related question: “Do you think that 
it would be a good thing or a bad thing to build an atomic energy 
plant in this vicinity?” In the 1956 poll 51% said it would be a 
“good thing”; 27% said it would be a “bad thing”; and 22% said 
something which could be interpreted as “no comment.”? 

“Citizen Atom” is GE’s contribution to the program of develop- 
ing “consumer acceptance of radioactivity.” The U. S. Chamber 
of Commerce entered upon a similar undertaking with the cre- 
ation of a “Task Force on Public Understanding of Atomic Energy” 
which was under the command of S. N. Fiala, vice-president of the 
American Electric Power Company. 

Such industrial efforts to help America understand that she will 
grow healthy, wealthy, and wise with investor-owned atomic elec- 
tric power plants were not new. General Electric gave away eight 
million copies of “Inside the Atom” in the form of a comic book 


1 Atomic EN Pg Report No. 8, “Public Relations for the Atomic Energy 
Industry” (1956), 
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suitable for the tastes of high-school and college students. In 1955, 
about two million copies of “Atoms at Work” were distributed abso- 
lutely free—without cost or obligation—by General Electric. 

The reason for this semi-literary pseudo-scientific deluge was 
best explained by Harold A. Beaudoin, sometime manager of Sales 
Promotion and Public Relations of GE’s Atomic Division. 

“It is far easier to borrow money from a friend if he knows 
from past experience that you won’t play the horses with it. 
Likewise, if the mind is strongly conditioned on a continuing 
basis then the public problem of a particular moment—locating 
a reactor in a populated area, for example—can be superimposed 
with a far better chance of understanding.’ 


Publication of mass media messages such as “Inside the Atom,” 
and “Citizen Atom” have another purpose. They are designed to 
condition the public mind and discourage further “‘over-conservative 
regulation” of the atomic industry. Put another way, Edgar Lee 
Dessen, chairman of the U. S. Chamber of Commerce Nuclear Com- 
mittee, advised the members of the “Task Force on Public Under- 
standing, etc.,”’ that the industry is not out to “white-wash” nuclear 
activities nor to convince the public that there is nothing to worry 
about, but merely to show that the benefits exceed the risks. 

The top brass of GE must be congratulated for this acute pro- 
gram of community relations, and we recall well that Ralph Cordiner, 
top man on the General Electric totem pole, said that “Today’s 
manager is a man whose task is saturated with human relations.” 


Whither the “In-Town” Reactor 


In meeting “Citizen Atom” in the pages of the New York Times, 
we find that he is “Scientist, Neighbor, Farmer, Guardian, Space- 
man, Homemaker, Fellow Employee and Medic.” As a neighbor 
we find him in a “growing number of communities, as forward 
looking electric utilities plan and build nuclear reactors.” 

Nucleonics,? the Baedeker of the atomic industry, notes in its 
editorial for December 1960 that “in-town” reactors may have gone 
out of style. The original plan to eliminate:long transmission lines 
by siting nuclear electric plants closer to civilization has not been 
well received. It is “questionable,” says Nucleonics, “whether some 
of the first stations would be ok’d at their present sites.” From this 
one would gather that GE’s Mr. Van Horn, of Plainfield, Illinois, 
does not speak for the majority. 

The short circuit of the Detroit Edison PRDC reactor between 
Detroit and Toledo by the District of Columbia Circuit Court of 
Appeals was a low blow to the proponents of “in-town” reactors 
and other suburban and urban atomic plants. Reactor locations near 
San Diego, and Jamestown, New York, were also hors de combat. 
More recently the AEC turned its radioactive thumbs down on a 
proposal that a small (10,000 kilowatts) reactor be erected at Flush- 
ing Meadows, where the lights will be shining at the 1964 New York 





2 Nucleonics, October, 1960, Vol. 18, No. 10, p. 23. 
3 December, 1960, Vol. 18, No. 12, p. 63. 
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World’s Fair. Whether or not the decision of the AEC would have 
been different if the Trylon and Perisphere of the 1939 Fair were 
still extant, we don’t know, but the Perisphere might have had 
possibilities as a containment shell to keep in stray neutrons and 
gamma rays. 

Nucleonics, admitting that no one yet has any “conclusive an- 
swers on the ultimate safety of any power reactor,” says that if 
nuclear power plants of appropriate size cannot be located in cen- 
ters of population, “the civilian nuclear power industry might just 
as well fold its tent.” In this, the most plaintive and mournful 
pronouncement yet seen in the American nuclear trade journals, 
there is a suggestion that the AEC has adopted a more cautious 
philosophy. 

Nucleonics appeared to be pushing for AEC encouragement of 
“in-town” reactors and called upon industry to “mount a substan- 
tial effort to create a favorable public attitude towards the building 
of nuclear facilities throughout the USA.” 


“The facts need to be communicated to the public and the in- 
dustry must take upon itself the responsibility to see that no mis- 
statements of fact are allowed to go uncorrected. For no matter 
how safe reactors are, none will be built where the public won’t 
accept them.” 


“The Government should not do what the people 


can do for themselves” 
A. LINCOLN 


“Over-conservative” regulation of the atomic industry could have 
a discouraging effect on its economic position. GE stresses that 
“Citizen Atom” is safer for the worker than non-atomic-employ- 
ment. The fact that detectable injury statistics support the GE 
position does not lessen the brooding omnipresent disaster poten- 
tial. There is little evidence available which would support a con- 
tention that the industry in general tends to be over-protective. 
The march of events gives indication that industry has regarded 
the ever-tightening safety requirements of the past few years as 
“government interference with free enterprise.’’* 

In 1957, Robert A. Gallagher, health physicist of Liberty Mutual 
Insurance Company, saw the situation in proper perspective: 


“. . . the responsibility for the control of all radiation hazards 
to the public and employees . . . is not a responsibility that can 
be dictated by law. It is a moral obligation to be assumed by 
the administration (of the business) so that they may continue 
to reap the benefits of this valuable industrial tool.”5 


It is at this point that moral philosophy may begin to conflict 
with business profits. In its brochure on “Citizen Atom,” GE in- 
cludes a “Quiz” to test one’s knowledge of the atom: 





4This proposition still lingers in the minds of those who have not yet realized that the 
protection of the public health is not now considered “government interference.” Private 
industry has never led the way but this nineteenth century luxury is no longer permissible. 
5 Petroleum Processing, March, 1957. 
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Q. “1. With the production of electricity from atomic energy, 
your electric bills will be lower. Yes .... No....” 

A. “NO. Atomic electric power will not necessarily make your 
electric bills lower than they are today. Inflation is expected 
to stay with us in the coming years. The assurance of abun- 
dant energy for the future, which the atom provides, will 
therefore help utilities to keep electricity your best bargain 
and to counteract some of the effects which inflation will have 
on other things.” 


More important, the production of electricity from atomic energy 
by investor-owned utility companies will keep the government out 
of the electricity business. 

What has been said of the electric power reactor is of equal 
application to the location and operation of any “industrial park” 
where the facilities are primarily designed to utilize radioactive 
materials. 


Research Park or 
“Enemy of the People’’? 
“IT said, ‘Yow’ll visit here no more, 

If you attempt the Guy. 
I'll have no bonfires on my floor— 
And, as for scratching at the door, 
I’d like to see you try!’” 
—LEWIS CARROLL 


Plans for an “atomic park” in 
Massachusetts date back to Octo- 
ber 15, 1957, when Governor 
Foster Furcolo named Dr. Theos 
J. Thompson of M.I.T.; Carroll L. 
Wilson, then president of Metals 
& Controls, Inc. (now a division 
of Texas Instrument Co.); and 
Raymond.I. Rigney, coordinator of 
the Massachusetts Commission on 
Atomic Energy, to a Special (legis- 
lative) Commission which was to 
concern itself with the feasibility 
of the establishment of an atomic 

Site of Proposed Atomic Park industrial “research” center some- 
where in Massachusetts. 

A month later, Furcolo told banqueteers at an atomic “Citizen’s 
Participation Day” program at M.I.T. that plans for a New Eng- 
land regional atomic center should be considered. In his inaugural 
message in 1957 the governor had outlined a center for Massachu- 
setts only,® but he advised that because of financing difficulties that 
plan had been shelved. He said that the joint regional center 
would help “to carry the burdens and share the benefits of atomic 





Mant oEr 


6 Senate No. 1 (1957), p. 40. 
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power.” A project of this type was vital, he said, if this area was 
to compete with regional “economic blocs” in the South and West 
where similar proposals were under consideration. A “Southern 
Regional Advisory Council on Nuclear Energy” had been organized 
in April 1957 and as he said, there was talk, in other sections of 
the country, about such a joint undertaking. 


The Special Commission on the atomic park filed a “special re- 
port” on January 22, 1958," in which it endorsed the general idea 
but said that the matter should receive further study. Attached 
to this first report was a “Preliminary Location Analysis” prepared 
by Professor Saul B. Cohen of Boston University. “Southeastern 
Massachusetts appears to offer the best prospects for a general 
location,” says Cohen’s report, which also notes the proximity of 
this section of the Commonwealth to ports “from which atomic 
wastes can be disposed.’ 


Geographer Cohen mentioned no specific location but his refer- 
ence to “one particular state-owned site in Southeastern Massachu- 
setts” was interpreted later as a reference to Camp Edwards.® 


A second report of the special commission was made available 
in mimeographed form bearing the date of December 30th, 1958. 
It advised that after many meetings with industry representatives, 
atomic experts, and AEC people; and after inspecting several 
promising sites and making comparisons with installations in other 
sections of the country, an Authority should be legally established 
to “support and stabilize the plan for (nuclear) park development.” 
The commission noted that some nuclear activities could be carried 
on without the need of isolation, assuming that proper safeguards 
were present, but that some operations required remote sites. These 
activities, the report states, “must be conducted at sites where 
there is some degree of isolation from heavily populated areas and 
where meteorological and ground conditions and drainage are such 
that possible hazard in the event of a nuclear incident is mini- 
mized.”’10 


The commission seems to have relied heavily on the assumption 
that the AEC would ensure that the nuclear operations proposed 
would be carried on under safety controls which would prove ac- 
ceptable to all persons interested. Several activities are mentioned 
in the report as possible attractions to industry at the nuclear 
park. They include isotope laboratories, research reactors, power 
reactors, testing reactors, and a “Fuel Processing Facility.” 


Much space in the report is given over to a description of the 
methods by which uranium and plutonium are extracted from spent 


7 House No. 2625 (1958). 


8 The practice of disposal of atomic waste at sea, once a popular solution to the prob- 
lem, has now been partially discontinued as a result of an awareness that more studies 
of the ocean were necessary. Britain is now depositing about 1,500 tons of low level 
waste in the Hurd Deep off Plymouth, England, each year. Pipelines from Windscale 
and Calder Hall dump 25,000 curies of radioactive waste into the Irish Sea annu- 
ally. These quantities are diluted considerably. France on the other hand was forced 
to give up an attempt to dump 2,000 curies per year along the Cote d’Azur. M. Perrin, 
French atom chief, agreed to postpone the “‘experiment’”’ until he could “carry out a 
patient public relations operation to disarm the opposition.” 

®Cohen later said that the Camp Edwards site had never even been considered when 
he wrote this report. 


10 House No. 2290 (1959), p. 11. 
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or “used” nuclear fuel elements which have been removed from 
atomic reactors. There can be no question that the special com- 
mission was adequately and properly informed that a fuel process- 
ing plant would be large and expensive and would produce “highly 
radioactive fission products.” The report indicates that the com- 
mission was well aware that these by-products of nuclear fuel 
reprocessing would need “special containment for safe storage and 
possible future use.” 

It was also noted that there were no investor-owned fuel re- 
processing plants anywhere in the United States, and that it had 
been indicated that there would be a need for such facilities at a 
plant on the East Coast. An East Coast processing plant could 
serve the commercial power reactors being built and planned in 
this part of the country, and such a plant would have access to 
deep water wharfage, thus being capable of service to nuclear ships 
and submarines and “power plants in Western Europe built under 
the joint-U. S. Euratom program.” 


A Short History of Fuel Processing 


“You boil it in sawdust: you salt it in glue: 
You condense it. with locusts and tape: 
Still keeping one principal object in view— 

To preserve its symmetrical shape.” 
—LEWIS CARROLL 


The fuel in a nuclear reactor is usually contained in metal cans 
or rods. After a variable period of operation, this fuel charge be- 
comes inefficient and contaminated as a result of the fission process 
in the reactor core. The uranium and plutonium in these fuel ele- 
ments is extremely valuable and can be isolated and salvaged for 
further use. Other fission products must be considered as waste; 
this “waste” is highly radioactive and must be controlled at all 
times. 

The magnitude of the waste problems associated with chemical 
processing plants far outweighs those of all other parts of the fuel 
cycle. To reduce the problem somewhat, the nuclear fuel from the 
reactor is first “covled’’ for about ninety days; in this process 
some of the fission by-products with short effective life lose much 
of their potency. 

During the fuel processing the fuel jackets are first dissolved 
after which the fuel elements which had been irradiated are dis- 
solved in acid. Plutonium and uranium are then separated from 
the highly radioactive fission products and purified by solvent ex- 
traction. Finally, the plutonium and uranium are processed sepa- 
rately for future use. 

During the dissolving process radioactive iodine and xenon gas 
is discharged and reaches the atmosphere usually through a tall 
stack. Both of these gases have a short effective life. It is im- 
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portant to appreciate the fact that 99% of the dangerous fission 
products are separated out and pass into a waste liquid during the 
first solvent extraction cycle. Other liquid wastes, with lesser 
potency, are produced in subsequent cycles. 

Until 1960, at least, all major chemical processing sites in the 
United States were located in remote or semi-remote areas. The 
conclusion of the Joint Committee on Atomic Energy, after the 
comprehensive study of industrial radioactive waste disposal in 
mid-1959, was that, “It is not yet clear whether this (remote 
philosophy) will always have to remain so.” 

The major processing sites in the United States are at Hanford, 
Washington; the Savannah River in South Carolina; and the Idaho 
Chemical Processing Plant at Arco, Idaho. The high level wastes 
are stored permanently in tanks and the low and intermediate 
wastes are treated and eventually admitted to the ground. The idea 
of returning low level waste to the ground is that they will percolate 
into the earth at or near the surface and then work their way 
slowly into the ground water leaving all or most of their radio- 
activity in the soil. Some such wastes are treated and diluted 
before being discharged into rivers or streams. These operations 
are obviously dependent on the geology and hydrology of the par- 
ticular site. The depth to the water table is of great importance. 
At Hanford and Arco this depth is from 200 to 600 feet; at Oak 
Ridge and Savannah River installations it is about 20 feet. 

It is also important to determine the character of the overburden 
of the soil from the standpoint of composition, permeability, and 
ion exchange capacity. 


Why Not — Investor Owned Fuel Processing? 


Because it is seemingly impossible to make a profit. The opera- 
tion of a fuel processing plant is both expensive and hazardous. 
In an article in Law and Contemporary Problems,!2 Krebs and 
Hamilton say: “The risks to the general public are highest in 
connection with the operation of the chemical separation plants 
and reactors and with the disposal of radioactive wastes.” Aside 
from the cost of operation, it is supposed that the average of $2.63 
a gallon may be indicative of the cost of high level waste storage. 
Tanks for this type of waste usually hold at least one million 
gallons. 

The cost of operation of AEC fuel reprocessing plants is said 
to be a minimum of $15,300 a day (subject to adjustments for 
heavy volumes which require three or more days). This “cost” 
does not represent the cost to the AEC but represents what a 
“conceptual plant” would charge, if there was one. An AEC report 
issued in January, 1960 says that the $15,000 a day charge “is 





11 See: “Summary—aAnalysis of Industrial Radioactive Waste Disposal Hearings,” 
August, 1959, pp. 19-28. 

12“The Role of the States in Atomic Development,” Law and Contemporary Problems, 
Winter, 1956, Vol. XXX, No. 1, by William A. W. Krebs and Robert L. Hamilton. 
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recognizably lower than present estimates of possible private in- 
dustrial plant charges which would be required if conventional 
industrial pricing policies were used in the light of the small 
loads of widely diverse fuel types found in the civilian power 
industry today.’’!® 

The AEC thought in early 1960 that industry might enter the 
fuel processing picture anywhere from 5 to 15 years after 1960 
but that until this happens the subsidized fuel reprocessing service 
of the AEC would be required. Private industry has been invited 
to participate in a program to hasten its own entry into this field 
but thus far has confined itself to work done under research and 
development contracts running into many many millions. Industry 
spokesmen have uniformly argued that AEC reprocessing costs are 
too low. In February, 1960, both the National Association of Manu- 
facturers and the U. S. Chamber of Commerce charged the AEC 
with unfair competition with private industry. The Commission 
replied that while a group of five electric utilities and a chemical 
company were engaged in a study of this problem, all of which the 
AEC encouraged, the lack of technology and economic facilities 
would continue to bar private industry from this field. 

The impasse was discussed during the “202” hearings in Febru- 
ary, 1960, by Elmer L. Lindseth, chairman of the Edison Electric 
Institute Committee on Atomic Power. Lindseth is a spokesman 
for the investor-owned utilities.14 


REP. PRICE: “The Commission has frequently urged industry 
to enter into this program.” 


Mr. LINDSETH: “We hope that effort will continue even to the 
point of financial assistance to bring it about.” 


REP. BATES: “That will be along the lines of the recommenda- 
tions of Mr. Townsend today when we talked about 


fuel reprocessing and waste disposal and that type 
of thing.’’15 


Mr. LINDSETH: “We would be hopeful on fuel reprocessing that 
it would not be a State sponsored facility but an 
industry sponsored facility.” 


REP. BATES: “He did not say whether it would be owned by the 
State. He said within the State.” 


Mr. LINDSETH: “Yes. We would be hopeful of that.” 





13 See: ‘Civilian Reactor Program,” Part I, Summary of Technical and Economic 
Status as of 1959, at p. 107—-published by the AEC; and Nucleonics, Nov., 1959, Vol. 17, 
Ne. 11, p. 162—‘“Minimizing Fuel Processing Costs.” 

14 Hearings on the Development, Growth and State of the Atomic Energy Industry, 
under Sec. 202 of the 1954 Act, February, 1960, p. 403. 

15 It was also mere chance that on February 24th, 1960, Oliver Townsend of the New 
York State Atomic Development Office was proposing similar nuclear park legislation for 
New York. Townsend said that a reprocessing plant should be constructed in the state 
= that possibly the government, the state and the private industry would provide the 

nancing. 
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A Place at the Seashore 
‘Just the place for a Snark,’ the Bellman cried, 
As he landed his crew with care; 
Supporting each man on the top of the tide 
By a finger entwined in his hair.” 
—LEWIS CARROLL 


The Special Commission report on the Massachusetts atomic park, 
and the fuel processing plant that was to be erected there, sets 
forth certain criteria for selection of the site. An atomic park 
would require a large area of land, ample water, good drainage, 
access to transportation, good living conditions, and proximity to 
Boston by car. No land takings were envisioned and this neces- 
sarily limited the choice to State owned land which could be dedi- 
cated to nuclear activities without depriving the public of customary 
recreational areas. 

Several sites had been considered: “Dogtown Common” in 
Gloucester; Myles Standish State Forest in Carver; Freetown 
State Forest, north of Fall River; a marsh near East Saugus on 
the Pines River; and Camp Edwards on Cape Cod. For various 
reasons, Camp Edwards got the official nod. The description of the 
flora and fauna of Bourne, Falmouth, Sandwich and Mashpee indi- 
cates that at least one commission member had a poetic soul. Not 
of some significance is the remark that “aside from its world-known 
characteristics as a summer resort area, Cape Cod’s natural beauties 
are unexcelled”; and also: “There is a charm about the Cape that 
inspired one famous writer to describe the 65 mile long penninsular 
as a ‘way of life.’”’ 


Two important conclusions of the commission were: 


“(a) There is an immediate need for a suitable site for a 
nuclear fuel reprocessing plant in the northeastern United States 
of America. There, no doubt, will be future needs for sites to 


house other nuclear activities including eventually a nuclear test 
reactor.” 


“(c) Massachusetts has in the Camp Edwards site a location 


which fulfills the geographical and specific site requirements to 
a high degree.” 


The establishment of an “Authority” seemed desirable to “imple- 
ment such a site’ and “provide adequate assurance to potential 
customers of the continuity and stability of the project.” The 
atomic park was compared to one of the industrial parks along 
Route 128 near Boston except that it would need a plan for “‘nuclear 
hazard control, and it will be State owned.” 


A draft of the necessary legislation was prepared early in 1959 
but failed to prove acceptable to several interested groups and 
state agencies. The special commission was continued under the 
chairmanship of Senator Maurice A. Donahue of Holyoke (D., 2nd 
Hampden District). The bill was restudied and some amendments 
were made but the report and the bill which was offered in 1960 
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was little different than that proposed in 1959. Copies of the draft 
act were circulated by the Massachusetts Department of Commerce 
in January and early February but the contents of the report 
(House Doc. 2290) became hard to come by. On February 5th, it 
was announced that a public hearing before the Special Commission 
would be held on February 24th. 

By sheer coincidence (of course) the New York Times of Febru- 
ary 6th reported at length on a “Huge Atomic Service Park” pro- 
posed for southern New Jersey on the shores of the Delaware Bay. 
Backed by “Governor Robert B. Meyner’s administration,” said the 
Times, as well as local officials from those counties involved, the 
New Jersey plan was an authentic 99 44/100% reproduction of 
the Massachusetts scheme. In the New Jersey plan the proposal 
to use state-owned land for a fuel processing plant to serve private 
industry was included. Less optimistic than their Massachusetts 
counterparts, New Jersey sponsors expected a deficit from the 
operations of this atomic authority during the first 5 years, but 
substantially increasing profits thereafter. A “preliminary stum- 
bling block,” said New Jersey Commissioner of Conservation and 
Economic Development Salvatore A. Bontempo, “is obtaining in- 
surance coverage for the waste that must be buried.’”'® A feature 
peculiar to the New Jersey park was a “combined hospital and 
research center to treat persons adversely affected through ex- 
posure to radiation.”!7 

The Boston Traveler, in an attempt to be helpful, published a 
lead editorial on February 23rd: 


*“‘Atoms and the Cape 


“Cape Cod, which has a tremendous asset in its past—and 
has always made the most of it—will begin staking an important 
claim on the future tomorrow. 


“The selectmen of several towns and Chamber of Commerce 
officials deserve a lot of credit for their initiative in seeking to 
have an atomic industrial plant located in their area. 


“And the site they’ll propose at a hearing of the State Com- 
mission on Atomic Energy seems sensible. It’s on land owned 
by the state, immediately adjacent to Camp Edwards and Otis 
Air Force Base, which means good access by road, air and water. 


“An atomic plant would give a big boost to the Cape’s future. 
It would bring in new residents, new business and a brand new 
outlook.’’18 


16 Mr. Bontempo must have difficulty in his capacity as commissioner of conservation 
and economic development. This combined function is highly undesirable especially if the 
development is atomic industry. 

17 This feature was omitted from the Massachusetts park. 


18Two months later a former Boston Traveler managing editor, William G. Gavin, 
emerged in the role of executive secretary of the Buzzards Bay Chamber of Commerce 
and championed the cause of the atomic park. 1960 figures showed that the population 
of the Cape, year ‘round, was 69,615. This was 50% over the 1950 figure and it has 
been estimated that the daily attendance figure during the summer exceeds 300,000. 
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Blueprint for a Nuclear Park 
“Come, listen, my men, while I tell you again 
The five unmistakable marks 
By which you may know, wheresoever you go, 
The warranted genuine Snarks.” 








Plan of the Belgian ‘‘Atomic Park!’ at Mol 


KEY 


(1) Blower House for Reactor BR-1, (2) Reactor BR-1 and neutron physics labs, 
(3) Chemistry, (4) Substation, (5) Physics and electronics, (6) Health Physics, 
(7) Administration, (8) Water tower, (9) Conference room, (10) Metallurgical, 
(11) Club House, (12) Cafeteria, (13) Waste Disposal, (14) Reactor BR-3, (15) 
Cooling towers, 16) Air (17) BR-2, (18) General Workshops, 
(19 Substation, (20) Technology, (21) Residential area, (22) Heliport. 





The only “atomic park” with features similar to those proposed 
for Camp Edwards, and located near unto a populated town is the 
Belgian center at Mol on the canal that leads from the lower bay 
of the Schelde (near Antwerp) to the Meuse (Maas) River at 
Maastricht. Situated about 45 miles northeast of Brussels, it is 
near a main highway and a mainline railroad. 

It is here that the Belgian Atomic Energy Commission (Centre 
d’Etude de |’ Energie Nucleaire) center of activities is located. 
The nearby town of Mol has about 25,000 people and the site is 
surrounded with extensive lakes and ponds. Situated in a wooded 
background, there is a natural protection in an otherwise flat 
countryside. The total area of the two sections in this “park” is 
1,425 acres. As the plan indicates there are several reactors here: 
BR-1 is an air-cooled graphite moderated reactor similar to early 
types such as at Marcoule and at Windscale; BR-2 is a material 
testing reactor similar in design to the one located at the Water- 
town (Mass.) arsenal; BR-3 is Belgium’s first experiment with a 
pressurized water electric producing reactor such as the Yankee 
Atomic Electric Co. plant at Rowe, Mass. BR-3 was America’s first 
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export in the reactor field and was designed by Westinghouse, which 
also created Shippingport and Yankee. More than 70 U. S. firms 
contributed to the construction of this plant (BR-3), along with a 
similar number of Belgian and European firms. More than one 
thousand employees live in the residential area (21) most of them 
being technologists and scientists. Low level atomic wastes are 
diluted and discharged into the river nearby. High level wastes 
are processed to some extent and reprocessing work is done under 
an arrangement with Euratom. 

The proximity of this center to Mol, the discharge of low level 
waste directly into the river (after dilution and treatment) and 
the pending introduction of the EUROCHEMIC chemical processing 
plant at this site, makes this nuclear park somewhat unique. There 
are such places in the United States with a not dissimilar range of 
operations but they are not so compact, nor is their environment 
quite the same. 

EUROCHEMIC is more nearly the regional nuclear center that 
Governor Furcolo suggested in 1957, and it is the type of fuel 
processing plant that has been urged upon New Jersey and New 
York as well as other states. The processing plant is the joint 
effort of West Germany, Austria, Belgium, Denmark, France, Italy, 
Norway, Netherlands, Portugal, Sweden, Switzerland, Turkey, and 
Spain. These nations formed a joint stock company and subscribed 
for shares the transfer of which is restricted. West Germany, 
Italy, France, and Belgium have the largest investment in the 
processing plant.!® The usual stockholder-director corporation gov- 
ernment is modified and a general assembly, secretary general set- 
up, similar to the U.N., will decide policy matters. 

The EUROCHEMIC company operates under a multilateral con- 
vention conceived as a result of OEEC?° agreements. Under the 
convention EUROCHEMIC is tax exempt, entitled to free trade 
benefits, enabled to grant semi-diplomatic immunity to employees, 
recognized as a juridical person; and quasi-judgment proof. As a 
legal person, and endowed as such by international treaty, EURO- 
CHEMIC must still face the risk of third-party liability in the 
event of nuclear accident. Insurance coverage is provided for under 
OEEC conventions to cover such risks. 

Presumably the rule of law applicable to third-party claims 
would be the doctrine developed under Article 1384 of the French 
Civil Code. Under this theory liability is imposed on the person 
in custody of an instrumentality which causes or contributes to 
damage, unless he can show that the damage was caused neither 
by his fault or a defect in the instrumentality. The French doc- 
trine is recognized by Belgium and the Netherlands and it would 
appear that OEEC policy favors this rule.?! 

When completed the EUROCHEMIC fuel processing plant will 
cost 15 million dollars. The cornerstone was laid by Prince Albert 
of Belgium in July, 1960, and the plant will be in operation by 
1963. Full scale operation may take some additional time. It is 
~ 19 Great Britain is a member of OEEC, but having its own fuel reprocessing plants, it 
did not join EUROCHEMIC. 


20 OEEC is Organization for European Economic Cooperation. 
21 See: Von Mehren, The Civil Law System, p. 367 (1957). 
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obvious that this plant will eliminate Britain as a reprocessing 
center for Europe, and it is quite evident that the construction of 
EUROCHEMIC makes any plans for reprocessing fuel elements 
from “Western Europe” in the “Northeast” United States an un- 
real possibility. 

We can not fully pass judgment on the atomic park at Mol until 
more is known about the hydrology, meteorology, and the other site 
factors which are present. 


Those in Favor, Say Aye 


Meanwhile back at the State House in Boston, where few had 
ever heard of Mol, the Special Commission held a hearing on the 
draft legislation for the Cape Cod Atomic Park. 

Samuel S. Auchincloss, the president of Tracerlab, Inc., of 
Route 128, Waltham, Massachusetts, said that while he strongly 
endorsed the nuclear park, public funds should not be used to com- 
pete with private industry. Mr. Auchincloss could be pardoned for 
thinking that the Authority might go into the fuel processing busi- 
ness itself; such deficit operations by Authorities in Massachusetts 
are not unknown, and perhaps the 15 Cape Cod towns could have 
contributed to the cost of operation. William A. W. Krebs, vice 
president of the Arthur D. Little Company, a management consult- 
ing organization (who said he was speaking as an individual), 
disputed some of the more socialistic contents of the bill and 
offered amendments which would bar the Commonwealth from any 
attempts to nationalize the local nuclear industry. Krebs felt that 
the Commonwealth should be a landlord who would rent space and 
provide “janitor” service rather than engaging in any competition 
with private investor-owned nuclear companies. Krebs foresaw 
“hundreds of jobs” during the first five years, and “thousands” 
thereafter. 


“IT passed by his garden and marked, with one eye, 
How the Owl and the Panther were sharing a pie. 
The Panther took pie-crust and gravy and meat, 
While the Owl had the dish as his share of the treat. 
When the pie was all finished, the Owl as a boon, 
Was kindly permitted to pocket the spoon.” 


—LEWIS CARROLL 


Those Opposed 


According to the daily newspapers, a large delegation from 
Cape Cod was on hand to support the bill, including Norman Cook 
of the Cape Cod Chamber of Commerce, selectmen from Bourne, 
Henry Roberti, an electrical contractor and officer of the Buzzards 
Bay Chamber of Commerce. Other Cape Codders were present, but 
some of them later “defected” to the “enemy” camp.?2 
~ 22 One such proponent was Falmouth Selectman Granville Beale, who said at the May 


9th hearing: “‘I think I was led down the Paradise boulevard at that time. I think we 
should listen to the experts.” 
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Leo Goodman, of Washington, D. C., secretary of the Atomic 
Energy Committee of the Industrial Union Department, AFL-CIO, 
and J. William Belanger, president of the Massachusetts State 
Labor Council, appeared at the hearing and issued a joint state- 
ment in which they cited the fact that labor had long urged 
“acceleration of the peaceful uses of atomic energy.” 

The union representatives took the occasion to point out that in 
their opinion what New England really needed was a large supply 
of low cost nuclear power to encourage economic growth and retain 
existing industry. 

At the hearing, Goodman questioned the advisability of the Cape 
Cod site which he said was better suited to the expansion of the 
resort industry. The union statement also suggested more stringent 
provisions for the protection of the health and safety of the workers 
and the general public. The lack of adequate state law covering 
radiation safety was noted.?4 

Apart from the statements of the labor officials, no one saw fit 
to question the appropriateness of the legislation proposed, and the 
commission, save for one member, seemed to have no misgivings. 


A Combination of Numerous Meetings 


“The rest of my speech (he exclaimed to his men) 
You shall hear when I’ve leisure to speak it. 
But the Snark is at hand, let me tell you again! 
’Tis your glorious duty to seek it!” 
—LEWIS CARROLL 


The final printed report of the special commission appeared in 
March. A draft act was included and was termed “the combination 
of numerous meetings throughout the Commonwealth with leaders 
of the nuclear industry currently doing business in Massachusetts.” 
Noting that industry had shown “considerable interest and sub- 
stantial approval of the principles” embodied in the draft act, 
the special commission also said: 

“The elected officials, the service clubs and the chambers of 
commerce of the towns in the recommended area have also re- 
corded their enthusiasm and approved of the suggestions con- 
tained in this report.’’25 





23 Goodman was not the only voice which had spoken out for “low cost’’ nuclear power. 
In September, 1955, the New England Governors Council adopted a resolution with a 
preamble which said that because New England was in ‘“‘an unfavorable position” to 
attract industry, “it is imperative, therefore, that every effort be made to achieve low-cost 
power as rapidly as possible.” In the resolution the governors urged the President to 
speed the licensing of Yankee Atomic “if the same is found to be in the public interest.” 
The resolution also said that in the event Yankee did not go forward, or if it appeared 
that private investor-owned utilities were unwilling or unable to meet AEC requirements, 
the President should ‘“‘direct the AEC to provide, pursuant to law, nuclear power gener- 
ating stations for the New England Region.” 

24In an address to New Jersey planning officials in February, 1960, Goodman had 
said that the nuclear industry was involved in a major campaign against any criteria 
which would restrict the selection sites for nuclear reactors. The AEC had suggested such 
criteria. ‘‘Instead of accepting these minimum criteria,” said Goodman, “industry has 
ballyhooed the state governments into the establishment of atomic industrial parks. This 
is a diversionary tactic with many states being offered the same private processing plants 
in each of 10 or more states at a time.’”’ In his New Jersey appearance Goodman also 
questioned such a facility near the city of New York. 

25 House No. 2904 (1960). 
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Rep. Sumner Z. Kaplan (D., Brookline, 10th Norfolk Dist.), 
vice chairman of the Special Commission, wrote a “Concurring 
Report” in which he supported the general idea of the encourage- 
ment of nuclear industry. Kaplan “reserved his rights” on the 
section of the draft act which provided for a “Massachusetts 
Nuclear Park” at Camp Edwards. It is in this section (4) that 
the authority is given to construct the fuel processing plant and 
various other facilities at the Cape site. On April 24th, Ian Menzies 
reported in the Boston Globe that Kaplan’s dissenting opinion was 
prompted by his belief that exhaustive studies of the site should 
be made before any authority was granted to build a nuclear park 
there. 

The bill was referred to the Joint Committee on Power and 
Light, then headed by Senator Michael Lo Presti of East Boston. 


“Frankly, We Were Sound Asleep” 


“Don’t they consult the ‘Victims,’ though? 
I said. They should, by rights, 
Give them a chance—because you know. 
The tastes of people differ so, 
Especially in Sprites.” 
—LEWIS CARROLL 


Perhaps the Cape Codder editorial of May 26th shed some light 
on the failure of Cape citizens and legislators to record any oppo- 
sition to the proposed legislation. 


“One of the more asinine arguments raised by that diminish- 
ing band of Nuclear Park Supporters was that the opposition 
was late in developing. ‘Why didn’t these people oppose the 
Nuclear Park when the hearings were held in Boston?’ they 
ask. The answer is quite simple: Nobody knew about the issue, 
certainly the general public did not know about it, when the 
question came up for consideration at the Boston legislative 
hearing. For a newspaper, it is an embarrassing thing to admit 
that we had missed the ball completely on the issue. Where were 
we when this issue was being formulated during the past two 
years? Frankly, we were sound asleep.” 


The Cape Codder was not unique, but the Falmouth Enterprise 
was more fortunate; it had readers whose suspicions were aroused. 
The Falmouth paper printed a story on February 19th to the effect 
that Atomic Energy Coordinator Raymond I. Rigney felt that “Cape 
Cod would be an ideal site for an atomic industrial plant.” This 
opinion was protested in a letter from Mrs. Lucy Benjamin of 
Penzance Point who appears to have had no particular knowledge 
of the specific details. Her protest, and the undercurrent which 
was beginning to rise, prompted the Falmouth editor to ask in the 


26 The Cape Codder also published a cartoon by Gordon Brooks showing Commissioner 
Rigney being buried under a mountain of sand and sea shells, but still declaiming, ‘This 
is a democracy and we're not letting any majority opinion stand in the way.” Mr. Rigney 
was selected as the villian of the piece. 
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March 4th edition: “Nuclear Park—Is it Benefit or Dangerous 
Gamble?” A second editorial appeared on March 25th: “We Are 
Ignorant But We’d Like to Learn.” It was after this editorial 
appeared that John P. Hervey, senior electronics engineer at the 
Rockefeller Institute at Woods Hole, came to the office of the Fal- 
mouth Enterprise and asked for a copy of the pending draft act, 
H. 2904 and the Special Commission report, H. 2290. The intro- 
duction of the various atomic elements in this report soon produced 
a chain reaction from Woods Hole to Provincetown. This critical 
mass of public opinion was not long in precipitating a nuclear fall- 
out of adjectives and expletives which sent park supporters running 
for the shelters. 

The mysterious absentee landlords and tenants of the nuclear 
park had failed to heed the words of the experienced “publicists.” 
Gordon R. Molesworth,27 of whom we have spoken previously, a 
former assistant to the manager of the Oak Ridge Operations 
office of the AEC, in charge of public relations and “educational 
activities,” had given fair warning to the industry in 1956. Ina 
speech before the Atomic Industrial Forum in March, 1956, Moles- 
worth described the job of making sure that the people in Paducah, 
Kentucky, “understood what was going to happen when the govern- 
ment put in its billion-dollar gaseous diffusion (fuel processing) 
plant there. This I would call big-time community and public re- 
lations,” said Oliver Townsend, chairman of the panel. Mr. Moles- 
worth offered some advice which was particularly applicable to 
the Cape Cod affair: 

“It goes without saying that when a company builds a new 
plant or starts a new operation in a community, serious atten- 
tion should be given to gaining public acceptance and support. 
But this rule has special pertinence when that new plant is a 
reactor or that new operation is one using an intense radiation 
source. Why? Simply because a hostile public has recourse in 
the nuclear field not otherwise open to them. Small community 
groups aroused to vocal opposition by fear or apprehension can 
appeal to their state government or to their representatives in 
Congress, with an excellent chance of at least delaying progress. 
Such action, even if it is promptly squelched, still can lay a 
foundation of suspicion and doubt not easily dispelled.” 


The most interesting part of Molesworth’s talk was his refer- 
ence to the fact that public opinion amassed such “formidable 
opposition” in one city that the site of a processing plant was 
changed “despite the fact that it would have poured hundreds of 
millions of dollars into the area.” 

The other technique that was overlooked by the nuclear park 
enthusiasts was Molesworth’s advice about “the little guy.” Don’t 
confine the big press campaign to the New York Times and The 
Wall Street Journal, said Molesworth, it is “the little guy you may 
need most.” 





27 Forum Report No. 8, Atomic Industrial Forum, 1956. By some twist of fate a copy 
of the nuclear park bill was sent to “Gordon Molesworth Associates” by the Special Com- 
mission, according to Mr. Rigney. What Mr. Molesworth had to do with the matter we 
have been unable to discover. 
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“And don’t simply send him a cold press release. He’ll need 
more background, more details. See that he’s handled personally. 
Swing him and you’ll probably swing the community.” The PR 
expert went on to say that if you take care of the “little guy” and 
then five years later “suddenly one of your employees comes up 
with cancer and promptly files suit against you, you will have a 
good reservoir of public support and confidence which you may 
direly need in those days.” Molesworth also said that lack of 
understanding might prompt the bargaining unit for the employees 
to “demand 10 per cent hazard pay for all employees at the plant 
who wear film badges.” 

A somewhat better job was done with the “little guy” in Pleas- 
anton, California, where the GE Vallecitos Laboratory was dedi- 
cated in 1957. John B. Edmands, editor of the weekly Times, ran 
an editorial, “WELCOME NEIGHBOR,” and when it developed 
that water from a laundry which cleaned the lab apparel of workers 
at the Nuclear Engineering Company, Inc. plant would be fed into 
the community sewer system, Editor Edmands, who likes to “fire 
from the hip in editorials on local problems,” was able to report 
that the “atom wash” would “help counteract the cheese wastes” 
from a local cheese factory. 

Cape Cod editors employed thought provoking phrases for their 
readers such as, “insane folly”; “this thing has all the earmarks 
of an eyesore”; “nuclear dump”; “atrocity”; “a serious threat to 
the welfare of Cape residents”; comments offered by those engaged 
in the fray were considerably stronger. Boston editors, if their 
attitude is to be judged from the content of the more sophisticated 
daily journals of the capital city, were content to rely on the bulle- 
tins phoned in from local correspondents. The real significance of 
the atomic park set-to may have escaped them, but after all, the 
canal is over fifty miles away as the fall-out flies.28 


... Nobody Dares to Oppose it...” 
“Then a scream, shrill and high, rent the shuddering sky 
And they knew that some danger was near: 
The Beaver turned pale to the tip of his tail, 
And even the Butcher felt queer.” 
—LEWIS CARROLL 

It was on April 11th that the enemies of the atomic park fired 
the first big gun. Dr. Albert Szent-Gyorgyi, who was awarded the 
Nobel prize in medicine in 1937 for his discovery of Vitamin C, 
labeled the proposal as involving an “enormous amount of danger.” 


Szent-Gyorgyi said that the park backers were “deceiving the 
public” and that the proposed fuel processing plant was the “dirtiest 





_28 Roberti bewailed these remarks and said that he should have done some publicizin 
himself. ‘That was our biggest mistake,” said Roberti, ‘there was no opposition unt 


the last second. We felt there was no need to educate the Cape about precautions, safety, 
objectives, or any preliminary explanations ... then the roof crashed in.” (Boston 
Globe, May 15, 1960.) 
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and most dangerous industry in the world.” The Nobel winner felt 
that the park was not a “research” center but a “big industry in 
which the atomic wastes of the United States and Europe will be 
processed.”2® Szent-Gyorgyi noted that the subsoil of Cape Cod 
was very rough gravel with a high water table. “If some of this 
nuclear waste gets into the common water pool,” he said, “we can 
all move off Cape Cod.” He was cynical in his opinions of the assur- 
ances of safety which had been given. When told that there had 
been no opposition to the park during the three years during which 
the plan had germinated, Szent-Gyorgyi said, “nobody dares to 
oppose it”; he demanded a public hearing.*® 

As the peninsula campaign opened, troops commanded by Ned 
Lehac of Wellfleet (the on-Cape chairman of the “Lower Cape Com- 
mittee on Radioactive Waste Disposal), commenced firing salvos by 
phone, letter, and in the press. Lehac was aided by Grace Des 
Champs of Truro, a seasoned veteran of the 1959 campaign against 
dumping “hot” waste off the Cape.*! On the “Upper Cape” a special 
scientific warfare division from Woods Hole began pressing the 
attack. The Woods Hole general staff paid a call on State Senator 
Edward C. Stone, of Oyster Harbors, to enlist his support in their 
battle against the atomic park. Senator Stone reacted with speed 
and effectiveness by calling Dr. Shields Warren, scientific director 
of the Cancer Research Institute of the New England Deaconess 
Hospital, for expert assistance. 

Another barrage came from John P. Hervey, senior electronics 
engineer at the Rockefeller Institute at Woods Hole, who said that 
“a good deal of relevant information is being concealed from the 
public and probably from the members of the General Court as 
well.” Echoing the sentiments of Szent-Gyorgyi, Hervey called the 
Special Commission report (House 2290), “a curious document, by 
turns secretive and revealing.” He indicated that which was so 
obvious it escaped much notice. The only members of the Commis- 
sion who had any expert knowledge were a nuclear engineer, and 
a former “general manager of the AEC (an organization not noted 
for its candor and forthrightness).” Hervey said that there had 
been no mention of consultation with experts in public health or 


29 A letter to one Cape newspaper from Grace Des Champs noted that the use of the 
word ‘‘Park’’ to designate the heavy industrial facilities proposed was akin to the use of 
the term “Sunshine Unit’ which Madison Avenue-minded publicists had adopted to de 
scribe the amount of strontium99 to which a person has been exposed. One would get the 
idea that “Sunshine Units’ meant “locked in goodness.’ Another possible significance 
of the word “research’’ may arise from the provisions of the 1954 Atomic Energy Act 
which prohibits subsidies to private industry. If an “investor-owned” fuel processing 
plant was placed in a “research park’’ it might qualify for government money as a re- 
search project and thereby by-pass the no-subsidy provision. In this way there would have 
been no room to label the idea as a Massachusetts ‘Dixon Yates’’ arrangement. 

30 See: New Bedford Standard Times, April 11, 1960, and the Cape Codder, on April 
21, 1960; “I understand,”’ said Szent-Gyorgyi, “that the continent wants to get rid of its 
atomic waste and would feel relieved by knowing it was dumped on Cape Cod. All the 
same, as a Cape Cod resident, I must resent this and object to it.” It may be remembered 
that Szent-Gyorgyi was one of those honored in 1960 as having contributed much to their 
adopted country and state. He was a refugee from political tyranny in Europe and now 
leads important research at the Institute of Muscle Research at the Marine Biological 
Laboratory which is also located at Woods Hole, Mass., near WHOI. 

81 Grace Des Champs has published numerous articles about atom waste dumping in 
magazines such as “The Nation” and ‘‘The Skipper,’’ and other national magazines, 
including ‘“‘The Reporter” and the “New Yorker,” have brought the activities of the lower 
Cape Cod atomic vigilantes to the attention of the nation. More recently Prince Ranier 
advised Lehac’s group of his appreciation of their offer to support Monaco’s protest against 
similar dumping there. 
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radiation protection. “It is very much worthwhile to ask why 
Massachusetts should be singled out to have such a radioactive 
millstone about its neck,’ said Hervey, who pleaded that proper 
industrial expansion and development did not rule out common 
sense and a sense of proportion. 

The Old Colony Memorial (Plymouth, Mass.), noted the protest 
of Szent-Gyorgyi and Hervey and their claim that the park might 
create a “nuclear wasteland.” If they are right, said the editor, 
they see the park as “nothing more than a tremendous and poten- 


tially leaking underground dump subterraneously connected with 
the sea.” 


“If They Were Familiar...” 


“And when quarrels arose—as one frequently finds 
Quarrels will, spite of every endeavour— 
The song of the Jubjub recurred to their minds, 
And cemented their friendship forever.” 


—LEWIS CARROLL 


On April 29th, the Falmouth Enterprise published an astounding 
letter from Dr. Shields Warren.82 Warren urged the newspaper to 
“fight the establishment of the nuclear park in spite of the fact 
that the park is desired by many businessmen. I am sure,” wrote 
Warren, “that if these businessmen were as familiar with the health 
and safety problems of the atomic energy industry as I am, they 
would be fighting as hard against the establishment of the Nuclear 
Park as they are fighting for it at the present time.” 

Warren analyzed the nature of the proposed activities and con- 
cluded that the storage of radioactive waste as well as the operation 
of a reactor would be “tragic for an area such as Cape Cod,” be- 
cause of the potential contamination of the water supply of “most 
of the Cape.” Warren’s letter was even more alarming in its dis- 
cussion of the consequences of an accident: 


“Obviously, discharge of radioactive wastes cannot be made 
into Massachusetts Bay, as this might provide a troublesome 
level of contamination on many of our most valuable resort 
beaches and ruin our fishing industry. 

“In addition the site proposed is in close proximity to Otis 
Field, a vital air base. In the event of an accident at the plant, 
radioactive materials might well be scattered over the installa- 
tion at Otis, which could be disastrous.” 


Warren said that the release of radioactivity would have a deva- 
stating effect and that even in the best-regulated operations there 
were dangers of accident.** For this reason such plants have been 
isolated from population centers. 





32 Dr. Warren was the Director of the Division of Biology and Medicine of the AEC 
from 1947 to 1952. He has been an American representative to international atomic 
energy conferences which dealt with radiation effects. Warren is or has been a member 
of every important committee or group which has tried to adopt sensible standards in 
radiation protection. His experience dates back to Hiroshima where he had personal 
experience in studying the effects of the bombings. 


33 There have been accidents at comparable installations and while considerable prop- 
erty damage resulted, there were few injuries which appeared severe. 
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“One might well conceive of an accident that required the 
evacuation of thousands of vacationists from the Cape Cod area 
which might have to be by boat since Routes 6 and 28 are close 
to the proposed site. A blow such as this, once sustained would 
be ruinous to the vacation industry of the Cape which is far 
more vital and remunerative than the Nuclear Park could hope 
to be.’’84 


The reaction of Henry Roberti, president of the Buzzards Bay 
Chamber of Commerce, and leading promoter of the atom park, to 
statements such as made by Szent-Gyorgyi, Hervey, and Warren 
was plain enough: 

“As for the atomic park, we who have been working hard to 
have such a plant here on the Cape expected some of this opposi- 
tion. We knew it would come from those who want always to 
keep Cape Cod as a vacation resort in summer and as a year- 
round nursing home for the elderly retired.’’5 


Radioactive Rotary Clubs 


“Humpty Dumpty sat on a Wall 
Humpty Dumpty had a Great Fall 
All the King’s horses and all the King’s men 
Couldn’t put Humpty Dumpty together again.” 
—LEWIs CARROLL 


NUCLEAR “PARK” ON CAPE COD~ 
GOOD FOR BUSINESS ? 
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84 The value of the Cape tourist business has been estimated by the Cape Cod Ohamber 
of Commerce (in 1960) to be over $100 million a year. 
85 “‘Oape Cod Chatter,’ by Percy Williams, Boston Herald, May 1, 1960. 
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The park opponents were feverishly engaged in a program of 
massive resistance. On Monday evening, May 2nd, an unofficial 
public meeting was held at Falmouth, with Town Moderator George 
L. Moses presiding. Moses announced that it was not “a protest” 
meeting, and warned against indulgence in “personalities.” During 
the course of the evening atomic park proponents were “defied” to 
speak and several individuals left the hall under fire. Dr. Alan But- 
ler, pediatrics chief at the Massachusetts General Hospital, opened 
the meeting with an affirmation of the objections already made 
known. He also spoke of the genetic dangers of radiation to future 
generations and sounded a warning against nuclear recklessness. 

Following Butler’s call for a sane policy in the development of 
the nuclear industry, scientists from Woods Hole discussed various 
aspects of the park proposal, and its effect on the environment. 
Their conclusions were wholly negative. The scientific panel could 
have made this meeting a dress rehearsal for their appearance 
before the Joint Committee on Power and Light one week later. 

May 3rd was the Gettysburg of the Chamber of Commerce forces. 
In the morning the legislative committee on power and light, and 
Rep. Allan C. Jones of Hyannis, a gentleman who saw the light of 
truth somewhere along the line, met in executive session at the 
State House to discuss the situation with Senator Edward C. Stone 
and Dr. Shields Warren. At their meeting, presumably at 12:15 at 
the “Bourne Mill,” the Buzzards Bay Chamber planned new ma- 
neuvers. Their spokesman later announced that it had been decided 
to send a task force up to Rowe, Massachusetts, to see the “Yankee” 
reactor. “An hour’s inspection of this plant,” said proponent 
Roberti, “will provide information of great value in considering 
the pending legislation.’’%® 

The Falmouth Enterprise of May 3rd is a veritable textbook on 
atomic energy, with articles by Physicist Irvin Isenberg; an ex- 
cellent analysis of the principles of fuel processing and reactor 
operation by Alan D. Dimock, a physical scientist; a number of 
letters and comments from informed and interested observers, and 
a full account of the meeting of the previous evening. Cape news- 
papers from New Bedford to Provincetown featured the atomic 
park in their news stories, editorials, pictures, cartoons, and letters 
to the editor. In a letter to the Provincetown Advocate on May 3rd, 
Ned Lehac challenged the scheme on every account, including an 
assertion that the proposal was a giveaway of 20,483 acres of 
public land to private industry. If this goes through, wrote Lehac, 


“we may have to change our Cape Cod slogan from ‘At the Beach’ 
to ‘On the Beach.’ ” 





36 The type of contamination that results from the operation of the Yankee reactor is 
not as serious a threat to the public as that which would have been present at an atom 
= at Camp Edwards. Under proper supervision and control by Federal and State 

ealth authorities, it can reasonably be assumed that the amount of radioactive contamina- 

tion of Rowe and the Deerfield River will be within presently accepted reasonable limits. 
We think it would be a mistake to assume that environmental sanitation authorities of the 
Commonwealth should not provide inspection services in areas affected by nuclear plants. 
It would be more prudent not to rely wholly on the AEC theory of “bank examiner” 
inspections and operator responsibility. 
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What, Windscale Again? 


“Erect and sublime for one moment of time, 
In the next, that wild figure they saw 
(As if stung by a spasm) plunge into a chasm, 
While they waited and listened in awe.” 
—LEWIS CARROLL 


The Committee on Power and Light listened first to Dr. Shields 
Warren on May 3rd at the State House. Warren demonstrated the 
air contamination problem by superimposing a map of Cumberland 
County, England, on the area of Massachusetts affected by the 
atomic park. This demonstration indicated that if the Windscale 
accident were to be repeated at Camp Edwards, the contaminated 
area would take in Marion, Mattapoisett, New Bedford, Fairhaven 
and perhaps Fall River, because of the prevailing Cape Cod winds. 
Warren provided further information on the meteorological picture** 
to implement his belief that fuel processing facilities required large 
isolated sites. Dr. Warren said that the Yankee reactor would use 
130 million gallons of water every day and that this could be sent 
back to the Deerfield River. What is possible for a reactor at Rowe, 
cooled by water, would not be possible for a chemical processing 
plant which he called “the most outstandingly dangerous” atomic 
plant. Citing the need for waste storage tanks at the park, Warren 
said that there have been some minor accidents and that the AEC 
was seeking favorable locations such as salt beds, certainly not 
“the porous sand of Cape Cod.” 

To a question of Rep. Paul G. Zollo of Danvers, Dr. Warren re- 
plied that while the AEC had a good record of public safety, “as 
more and more firms get into the field, they are less and less possi- 
ble to exert detailed supervision, and, consequently, much of this 
supervision has come to the State.” 

We are unable to agree with Dr. Warren’s conclusions that there 
was any effective law on the books of this Commonwealth to deal 
with the atomic energy effort; and we seriously doubt his state- 
ment that electric power from Yankee “is economic.” His conclu- 
sions as to the safety and economic value of the nuclear park 
cannot be challenged. It was dangerous and hazardous, not clearly 
economic, and under the proposed legislation “practically anything 
at all” could be done at the park. Warren mentioned the fact that 
the nuclear park would be “a terrific drain on the available water 
supply of the Cape,” and that if there was a leak, the ground 
water would be contaminated, and you “have really got to haul water 
in or take people out, one or the other.” He did not feel that salt 
water (3.5% salt) could be used for a reactor. 

The information given by Dr. Warren at the executive hearing, 
and his letter calling upon the Cape to oppose the nuclear park, 
appears to have been deemed of little or no newsworthiness by 
the Boston newspapers. Cape editors thought it significant. 





37 See: ‘Meteorology and Atomic Energy,’’ AECU 3066. 
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The Caucus Race 


It must appear mysterious that this entire affair was carried 
on, absente reo. It can only be concluded that the hands that moved 
the men across the chessboard preferred to remain anonymous. This 
should not be taken to mean that the Chamber of Commerce people 
were not acting in good faith. We had heard them speak before 
as characters in Ibsen’s play. 

The second hearing opened at the Memorial Auditorium at Fal- 
mouth on May 9th. Senator Lo Presti explained his mission to 
those present but said he would hear only from those in opposition. 
Mr. Roberti had informed Lo Presti by telegram that he would 
have his innings at the Bourne Armory on May 16th. Senator 
Edward C. Stone opened the discussion with a particularly able 
and acute “Cook’s tour” of atomic energy, fuel processing, reactors, 
and waste storage and disposal. Stone’s capacity to assimilate such 
a vast amount of information in so short a time was almost in- 
credible. 

On more familiar ground, Stone related that the value of Camp 
Edwards, according to the U. S. Army, was over four million 
dollars. The premises were leased from the Commonwealth, but 
this lease was terminable at federal option on 30 days’ notice. He 
pointed out that the nuclear park would pay no taxes and while it 
would only occupy 71 acres at first, it would possibly make the 
Army nervous and the lease, which ran until 2016, might be can- 
celled, thereby putting the authority, which had eminent domain 
power anyway, in control of the whole tract of about 20,000 acres. 
The “sky is the limit’ with this Atomic Authority, said Stone; 
we can expect almost anything. 

Rep. Allan Jones revealed that he had not been aware of the 
proposed legislation until sometime in March, 1960. He was un- 
clear as to whether he had originally supported the idea, but said 
that after hearing the “renowned Dr. Shields Warren” he had de- 
cided it was an evil thing and should be stopped. 

Dr. Alfred W. Senft, a former pupil of Shields Warren, spoke 
of the effects of radiation on human life and cited his work in 
analysis of the effects of radiation exposures. Senft told of the 
rise in the leukemia rate after Hiroshima and the connection of 
radiation and cancer. His remarks tended to indicate that he felt 
that long exposure to even small amounts of radiation might have 
an adverse effect on the body, might increase the risk of leukemia, 
and present a genetic danger. A “big blow-out” might be fatal, said 
Senft, who also cited studies made in New York State and else- 
where which attempted to link environmental radiation with muta- 
tions and malformations. Senft particularly feared the risks of 
Xenon in the atmosphere, water pollution, adverse effects on the 
tourist industry, and reactors. He cited an ancient Greek proverb: 
“Physician, before thou touchest thy patient or before thou givest 
him thine herbs, make certain thy treatment will do no harm.” 

Dr. Vaughan T. Bowen, a nuclear chemist from Woods Hole 
Oceanographic Institution (hereinafter called WHOI) explained 
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High Level Waste Storage Tanks 


the details of the operation of nuclear chemical plants, the gases 
which emanate from them (radioactive and otherwise), and the 
waste disposal problem. He did not believe that the nuclear park 
could operate without doing “‘irretrievable” damage. 


Dr. Bostwick H. Ketchum,®8 senior oceanographer at WHOI and 
a man well versed in the problems of atomic waste, stated that 
the waste disposal problem was not yet solved. He had served as 
a delegate to the International Conference at Monaco in 1959 and 
reported that the AEC was in agreement there that we did not know 
what to do with waste. Ketchum too mentioned the poor soil condi- 
tions of the Cape for resisting intrusion of radioactivity into the 
water table. He thought an accidental contamination of the sea a 
real hazard. The development of atomic energy is important, said 
Ketchum, but the more hazardous operations would not be at home 
amidst a dense population dependent on a tourist business. Ketchum 
replied to a question from Rep. John Tynan of South Boston by 
saying that he had been told that the cooling water from Shipping- 
port’s reactor was lower in radioactivity after it had gone through 
the reactor.®? 


Mr. Harry J. Turner, a marine biologist at WHOI, discussed 
shellfish and their ability to concentrate in their own bodies an 
amazing quantity of zinc and copper. If this metal was radioactive, 


38 There is a real significance in the fact that scientists from the Woods Hole Oceano- 
graphic Institution and other organizations in the Cape area made the decision to embrace 
fully their responsibilities as members of the community. Too many times it has been 
charged that scientists are unable or unwilling to translate their factual convictions to the 
average man. Not only did these experts achieve success in their educational program but 
with the help of political and social scientists they were able to mass their forces under 
effective ‘political’? banners and engage in a “‘political’’ campaign. Their politicking was 
most certainly not a partisan venture but in keeping with the tradition that people must 
band together to protect their own interests when all other measures have seemed to fail. 

89 This curious statement could have meant that because of the removal of chemical and 
metallic impurities from the river water before it entered the reactor, there was less chance 
for it to carry radioactive particles. We cannot accept the statement as it stands. 
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the oysters, clams, or scallops might build up dangerous quantities 
of radioactivity even though the water around them was not sig- 
nificantly contaminated. Turner said that the Bay scallop was an 
important economic factor in the fishing industry and that it is 
fished from October through March, when there is a lull in the 
tourist trade. The average yearly crop from the South Shore of 
the Cape and the Islands and Buzzards Bay amounts to over a 
quarter of a million dollars. The nuclear park could produce an 
accident which would make these shellfish dangerous, said Turner, 
but more important was the fact that a minor incident could cause 
rumors which would ruin this sizable industry. Turner cited the 
discovery of Zinc 65 in Chesapeake Bay oysters as an indication 
of the problem. 

Andrew F. Bunker, meteorologist at WHOI, explained the weather 
problems which might be encountered. Bunker said that the meteor- 
ological conditions were unfavorable to both the Cape Codders, and 
some half-million inhabitants that live within the 30-mile area 
mentioned by Dr. Warren after his comparison of Camp Edwards 
with Windscale. He informed the startled legislators that the winds 
might even drop fall-out on Beacon Hill, which was a novel and 
previously overlooked method of early prorogation. Dramatizing 
his presentation with charts and photographs, Bunker explained 
that the peculiar cloud, wind and temperature structure of the 
atmosphere on the Cape was such that Camp Edwards was posi- 
tively the last place on earth that anyone would choose for a fuel 
processing plant or similar facility. The meteorological conditions 
were so favorable for airborne radiation hazards that a sustained 
fall-out over the Cape was well assured. 

Dr. Albert C. Redfield, now retired, had been a physiology pro- 
fessor at Harvard and senior oceanographer at WHOI. He dis- 
cussed the intricate details of the Cape Cod water table; the rain- 
fall, and explained the limited water resources of the area. In some 
places on Cape Cod, bed rock has never been reached and the sand 
table seems bottomless. The water table is the upper surface of 
this sand deposit. Camp Edwards stands at the highest elevation 
on Cape Cod and it is in this “mound of saturated soil into which 
the rain falls and from which the water moves shoreward in every 
direction to provide the water supply of our communities,” said 
Redfield. He also explained that all the water on the Cape would 
not run one reactor (water cooled) for one year and said that 
waste storage would be a hydrologist’s nightmare. 

Dr. Charles D. Coryell, professor of chemistry at M.I.T. and en- 
dowed with eighteen years’ experience in the nuclear field, sum- 
marized his discussion of the contamination hazard with an analogy 
to King Midas, whose golden touch is well known. Like Midas, 
radiation affects all that it contacts. “A billionth of a curie” of some 
isotopes, said Coryell, “brings the water up to the danger level.” 
He felt that the fuel processing plans were premature and hazard- 
ous at the site named. Coryell believed that the processing of nu- 
clear fuel was still a matter for federal action. He “devoted his 
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career” to atomic power, Coryell said, but he was also “for the 
human race” and the “people of Massachusetts.” 

Other witnesses were Geoffrey G. Whitney, Jr., chairman of the 
Falmouth Planning Board, who felt the plan ill-suited to Cape Cod, 
and apparently dangerous; Victor Adams, Barnstable selectman, 
who said the people of his resort capital town were unanimously 
opposed; and other public officials who felt likewise. From the 
lower Cape, Ned Lehac appeared to oppose the park and cited the 
efforts of his committee to fight atom waste dumping. 

Lehac said that it would be folly, in view of the evidence sub- 
mitted, to risk a one hundred million dollar tourist industry for the 
dubious nuclear park. Lehac was prepared with references to nu- 
clear accidents, violations of AEC regulations, and other examples 
of the potential hazard to a populated area. He also pointed out 
that the Yankee reactor, for all of its publicity, would only employ 
80 people at best. Lehac stressed that the adverse publicity of 
such an undertaking, safe or not, would hurt Cape Cod because of 
the unusual fact that a fabulous percentage of its summer residents 
were writers, editors, publishers, and otherwise capable of making 
their protest known nationally. Grace DesChamps of Truro pre- 
sented a more poignant appeal which included references to a series 
of legal battles between states, counties, municipalities and the 
AEC. She also questioned the impartiality of some of the original 
sponsors of the nuclear park and identified their industrial connec- 
tions. Miss DesChamps was specific in her assertion that the loca- 
tion of this nuclear park would be an “economic casualty,” and a 
far reaching blow “to the integrity, financial and political, of those 
closely associated with the atomic energy industry of Massachusetts 
and New England.’ 


The Yankee Reactor a Lesser Evil 


“The judge left the Court looking deeply disgusted, 
But. the Snark, though a little aghast, 

And the lawyer to whom the defense was entrusted, 
Went bellowing on to the last.” 


—LEWIS CARROLL 


During the week following the hearing at Bourne, both armies 
engaged in diversionary tactics, using all known means of com- 
munication with the public and each other. The Berkshire Eagle 
noted the events and that opponents had “cheered loudly as town 
spokesmen and scientists spoke firmly against” the nuclear park. 
The park plan was resolved against by the D.A.R., the Garden Clubs, 
the Portuguese American Civic Association, the Truro Neighbor- 
hood Association, the Wellfleet Selectmen, and a parade of other 
organizations. 





40 Hearing Transcript, p. 121. 
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PLAN OF YANKEE REACTOR 


The Yankee Atomic Electric Co. 
Pressurized Water Power Reactor at Rowe, Mass. 


The radioactive Chamber of Commerce groups from Bourne and 
Buzzards Bay, accompanied by “officials of the Cape and Vineyard 
Electric Company,” and two reporters, drove up to Rowe to see the 
Yankee reactor. They were met by Dr. Hans Passburg, who com- 
menced the briefing session with the statement, “We have nothing 
to hide.” Passburg explained the workings of the reactor and said 
that a reactor using salt water could be located at Cape Cod. He 
also mentioned that citizens of Rowe had given the Yankee plant 
a “wonderful reception.” 

At Rowe, all was sweetness and light; the light came from nu- 
clear power and Mr. Roberti and his traveling companions were 
told that radiation hazards were “negligible.” Back at Buzzards 
Bay, William G. Gavin labeled the opposition statements as “ridicu- 
lous yarns,” saying that some public office holders had switched 
their position from support to strong opposition. Gavin also an- 
nounced that further support of the park had been secured from 
the Bourne Rotary Club, the VFW, and the American Legion Post 
at Bourne. 


The Cape Codder editor added a new element to the case by ana- 
lyzing the deceptive account of the expedition to Rowe and distin- 
guishing the Yankee reactor from the fuel processing plant. 

“Why are the operators of the Rowe plant so interested in 
seeing a chemical reprocessing plant set up at Camp Edwards?” 
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asked the Cape Codder, “or some other East Coast site? One 
speaker at the legislative hearing held in Falmouth Monday night 
made an informed guess on this question and we suspect that he 
hit the nail on the head. The Rowe plant is, at this stage, an 
expensive way to produce electricity and it cannot yet compete 
with hydroelectric power. Naturally, the people at Rowe are 
interested in cutting costs. As of today the Rowe plant would 
have to send the nuclear cores for recharging completely across 
the United States. It is, thusly, very much to Rowe’s interests 
to have a chemical reprocessing plant nearby on Cape Cod. It is 
becoming increasingly clear that Cape Cod is facing some power- 
ful forces in its fight to escape ruination in the wake of a nuclear 
park,”’41 


Mr. Gavin said that his forces would ‘‘make a clear explanation” 
of what the bill proposed at the meeting on May 16th. Mrs. Clara 
L. Bigelow of the Mashpee Board of Selectmen was reserving judg- 
ment, although her two male board members were opposed. Ray- 
mond I. Rigney announced he would be at the Bourne hearing. 
Rev. James A. Mott of Provincetown labeled Gavin’s charges that 
a “whispering and telephone campaign” against the park was in 
progress, as “irresponsible.” On May 13th, the Falmouth Enter- 
prise reported that Floyd Van Duzer, proprietor of a yacht marina 
at Barnstable harbor, had accused the park opponents of engaging 
in the “old Communist game.” Van Duzer was reported by the 
Enterprise to have said, “There are some Communists on the Cape 
and some sympathizers.” Van Duzer’s opinion of the scientists was 
provoking: “Scientists are the greatest one-track minds. They get 
out of their field and they don’t know anything.” Mr. Van Duzer 
said that Dr. Warren had said at a Congressional hearing that the 
atomic industry was “not a hazardous industry”; that’s in the 
Congressional record.” 


Frank Falacci, Cape Cod “stringer” for the Boston Globe, was 
more realistic. He said that the Roberti and Gavin forces “plan 
to offer only hit-and-run tactics” at the Bourne hearing; their big 
guns are at work in the State House. Gavin was deploring the 
“lies” that the “atomic plant gives out fumes which cause diseases 
from bronchitis to tuberculosis.” Norman Cook, secretary of the 
Cape Cod Chamber of Commerce, was drawn into the affair. His 
position was uncertain but he did not seem to oppose the park. 
An editorial in the Falmouth Enterprise on May 17th called upon 
the Chamber to “repudiate” him. Mr. Van Duzer, the president of 
the Cape Cod Chamber, was labeled as irresponsible. 


41 No identification of the “powerful forces’’ was ever definitely established but a rapid 
survey of the Cape Cod telephone book fails to demonstrate any corporations or individuals 
who appear to be capable of planning, building, or operating a nuclear park. And there 
does not appear to be any activity on the Cape which could presently use the services of 
such a facility. One must look further afield. 

42 The statement was not in the “Congressional Record.’”” Van Duzer was referring to a 
statement made by Dr. Warren at a hearing before the Joint Committee on Atomic Energy 
in which he said that while the safety record was good, and the record for detectable in- 
juries was good, the picture was overshadowed by the potential major disaster that is our 
unwilling partner in the development of the atom. 
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Dr. Stockman Revisited 
“This atomic age could certainly be described 
as having St. Vitus as its patron saint.” 


Rev. Car. J. Grers, Pastor of 
Tremont Temple Baptist Church 


As we have previously noted in the Quarterly,** there are some 
aspects of the atomic industry which are similar to the situation 
in Ibsen’s play, “An Enemy of the People.” There, too, we found 
that the Chamber of Commerce types placed such high value on the 
business aspects of the municipal baths that they silenced Dr. 
Stockman, who called them “the gravest possible danger to the 
public health.” Many Cape Cod residents were mystified by the 
curious attitude of the Massachusetts Department of Public Health. 
The mistrust of this agency dates back before the nuclear park 
controversy to the role played by the DPH in the atom waste dis- 
posal bruhaha of 1959.44 

In September, 1959, at a “public meeting” at the State House, 
which was called to acquaint public officials of Massachusetts with 
the AEC waste disposal plans, the Boston Globe reported that Dr. 
Alfred L. Frechette, DPH chief, gave his opinion that ‘“‘experts in 
his department find that in our best judgment there will be no 
public danger from the proposed dumping off Cape Cod, and the 
department will not intervene.’’*® 

Many who were interested in the dumping problem could not find 
a basis for agreement with Frechette’s policy. They knew that 
neither the DPH nor any health agency, state, federal, or local, 
had ever made inspections of dumping operations from the public 
health standpoint. Massachusetts legislators, such as Rep. John F. 
Dolan of Ipswich, had proposed that there be no waste dumping 
off Massachusetts but rather the material be buried in salt beds 
or in desolate areas where it could never reach the water table.*® 
There was in fact a complete switch in AEC policy in January, 1960, 
after which land disposal was favored over sea dumping.*? 

On April 24th, Percy Williams, Cape correspondent of the Boston 
Herald, commented that despite the assurances by Worthen H. 
Taylor, director of the Sanitary Engineering Division of the En- 
vironmental Sanitation Bureau of the DPH, who said, “critics of 
the Park Bill were unduly alarmed and that Public Health would 
be adequately safeguarded, many local citizens were deeply dis- 





48 April, 1959, Vol. XLIV, No. 1, p. 39, et seq. 
44 Boston Globe, September 24, 1959. 


45 For the dedicated researcher or the person who wishes to gain a liberal education in 
the problems of atomic waste disposal, we recommend “Industrial Radioactive Waste Dis- 
posal,’”’ a multi-volume report of the hearings on this subject before the Joint Committee 
on Atomic Energy in 1959. This monumental study covers every aspect of the problem 
and details the operations and procedures which give rise to atomic waste; and the 
methods used to deal with it. 

46 Dolan’s suggestion has been discussed by experts for a number of years. Aside from 
transportation costs, salt beds could be used for this purpose. Another suggestion is to 
dehydrate the waste and turn it into a solid. This process is under development and some 
measure of success has already been obtained on a very small scale. 

47 In general, the present policy favors land burial for low level waste; this does not 
mean that no waste reaches the sea. High level waste does not find a watery grave at 
present and world opinion is very definitely against disposal of high level waste at sea. 
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turbed.” At the May 2nd meeting at Falmouth, the DPH was again 
an issue. Dr. Alfred W. Senft (DPH-Harvard), a Woods Hole 
physician who has written and studied in the field of radiation 
injuries to humans, said that although the DPH has known of 
Falmouth’s sewage problem and its violation of sanitary regula- 
tions, nothing has been done by the State. “It is dangerous,” said 
Dr. Senft, “to rest assured that public health officials will take 
necessary precautions.”48 On May 12th, after the first legislative 
hearing at Falmouth, William Gavin, park backer, issued a state- 
ment scoring the opposition as a “scare campaign.’*® Gavin said 
that the “State Department of Health has endorsed the pending 
legislation from a safety standpoint. Safety would also be ade- 
quately protected by the AEC.” Several other park backers noted 
also that any industrial project would be “subject to approval by the 
AEC and the Massachusetts Department of Public Health.”5° 

The position of the DPH was discussed by Taylor at a meeting of 
the Barnstable County Public Health Association on May 18th and 
according to a report of this discussion Mr. Taylor said that he 
believed that ‘all safeguards to protect public health are incorpo- 
rated in Bill No. 2904,” which was the nuclear park bill. Taylor’s 
confidence was not shared by other scientists who were heard in 
opposition to that bill. Although not a nuclear expert, Taylor must 
exercise authority in the protection of water supply, elimination 
of atmospheric pollution, and general community sanitation. As 
of 1960, the DPH is increasing its efforts to deal with radiation as 
a public health problem and is attempting to place qualified people 
in charge. 

Taylor’s public pronouncements became even more strange when 
Cape Cod residents heard Professor Edward W. Moore of the Har- 
vard faculty (a sanitation chemist specializing in water supply and 
the disposal of industrial radioactive wastes), tell the audience 
at the second hearing on the park bill, on May 16th: 


“The facilities in the proposed ‘nuclear park’ are to be oper- 
ated by private industry. On the basis of thirty years’ experience 
in the industrial waste field, I say, with regret, that the record 
of private industry in control of water pollution is no better than 
mediocre, although there are some outstanding exceptions. There 
has been a great deal of evasion of responsibility for pollution. 
Mistakes have been made. Attempts have been made to cut 
corners with unfortunate results. That the Atomic Energy Com- 
mission has exercised careful and successful control of wastes 
in its facilities is no guarantee that this will be done under other 
auspices. In fact, the only known instance of contamination of 
water supplies by radioactive wastes—the Animas River incident 
—was from ore-processing plants operated by private industry.”>! 
Others who spoke out, with authority as well as conviction, 

merely confirm our opinion that Mr. Taylor and the DPH did not 
appreciate the necessity to make the position of the DPH ade- 





48 Falmouth Enterprise, May 3, 1960. 
49 Standard Times, May 12, 1960. 

50 New York Times, May 15, 1960. 

51 Hearing Transcript, p. 211. 
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quately clear during the nuclear park controversy. It was unfortu- 
nate that Taylor did not make known to the public that he opposed 
the 1959 draft of the nuclear park bill, and the organization of a 
“Massachusetts Atomic Energy Authority,” because there was no 
provision for control over hazards by the DPH. Taylor was mainly 
responsible for the addition of Section 27 to the 1960 bill, which 
required the atomic authority to subject itself to DPH control. 

Taylor believes that there are three important problems facing 
Massachusetts in the next generation: air pollution; radiological 
health; and water resources and their development. This does not 
imply that he does not consider that other public health problems 
are unimportant. The latter are more familiar and measures are 
at hand whereby effective control could be worked out. 

The broad general assurances of the DPH may not reflect the 
policies of that agency. Taylor asserts that he did not take to the 
hustings in the atomic park battle because there was adequate 
provision, he thought, for the protection of the public. The bill 
does very definitely provide the authority for such protection and 
it is not to be assumed that the DPH would not use this authority 
in the proper case. It is also true that neither Taylor nor anyone 
else can guarantee that the work of a state agency will be inevitably 
free from undesirable influences and pressures which are detri- 
mental to the public good. Taylor knew that other features of the 
bill had been discouraged by other state agencies. It was believed 
that the Department of Public Utilities opposed the construction 
of a power reactor. 

Despite the fact that the DPH failed to speak out, although 
requested so to do, during the nuclear park controversy, state 
health officials could point out that during 1960 they successfully 
steered the enactment of statutes and air pollution regulations 
designed to protect the public against radiation hazards. 


A Matter of “Empire Building” 
“When the sands are all dry, he is gay as a lark, 
And will talk in contemptuous tones of the Shark, 
But, when the tide rises and sharks are around, 
His voice has a timid and tremulous sound.” 
—LEWIS CARROLL 


During the Cape hearings, Maj. Gen. Robert J. Butler, U. S. 
Army (Ret.), of Marstons Mills, former deputy director of mili- 
tary application of the AEC, had sharp criticism for the nuclear 
park bill. Speaking from his experience, he said that of the nuclear 
establishments of which he had knowledge, “all have had at one 
time or another some sort of a mechanical or human failure with 
the results varying from insignificance to death.” 

“T don’t believe,” said Butler, “any of you have any idea how 
naked you are and how you feel when something in which you 
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had a part goes wrong. It’s very serious, even though you’ve 
done your best to be sure that nothing did take place to cause 
undue damage. Now I might add that these accidents that I do 
know of, major or minor, have occurred in spite of the greatest 
care and precaution in over-all operations. They were simply 
failures of human beings. They were material failures. Different 
things went wrong. . . . You’ve got to be protected against the 
maximum hazard that you visualize is likely to occur, and believe 
me, this isn’t flag waving, warmongering, panicking or anything 
else. This is just plain common sense for running a good opera- 
tion.”’52 


Massachusetts health officials seem to realize the truth of the 
philosophy which General Butler shares with other progressive 
and responsible citizens of the nuclear world. Realizing the need 
for legal authority the DPH sought wide powers to deal with 
radiation hazards when it presented a comprehensive report in 
April, 1959. The immediate reaction of other agencies was that 
the DPH was engaged in “empire building.” The Boston Herald 
reported on April 1, 1959 :58 


“Industry sources commented that the public health depart- 
ment was projecting its authority into fields—such as control 
over power reactors—already covered by the AEC. Fears that 
the public health department’s wide powers, if used too re- 
strictively, might cripple development of the new atomic energy 
industry were also expressed.” 


The exhaustive study made by the DPH is contained in the re- 
port which also recommended the amendment of G.L. Ch. 111, 
Sec. 5B. This section was originally enacted in 1955 and it directs 
the DPH to prescribe rules and regulations to control the trans- 
portation, storage, packaging, sale, distribution, production and 
disposal of radioactive materials which may affect public health 
or the health of those exposed to certain radiation sources. The 
creation of the Massachusetts Commission on Atomic Energy added 
nothing to the protection of public health. 

Section 5B originally provided that DPH regulations in this field 
were subject to the approval of the governor and council, and that 
such regulations should not be inconsistent with those “now or here- 
after established by the National Bureau of Standards relating to 
the handling and disposing of radioactive materials.” The amend- 
ment of Ch. 111 by Acts of 1960, Ch. 633 (passed on August 30, 
1960) struck out the existing Sec. 5B and gave the DPH the power 
to require registration of radioactive materials. This amendment 
also allows rules and regulations to be made without the cumber- 
some involvement of the governor and council. It is of special 
significance that the amendment extends the DPH authority to 
cover the “use” of radioactive materials as well as their transport, 
storage, packaging, sale, distribution, production and disposal. The 
statutory tie-in with the National Bureau of Standards is elimi- 





52 Hearing Transcript, p. 219. 
53 See: M.L.Q., Vol. XLIV, No. 1, pp. 46-49. 
54 Mass. G.L. (Ter. Ed.), Chapter 6, Sec. 85. 
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nated and the enforcement of the rules and regulations by injunc- 
tion and heavy fines is continued. 

The “bureaucratic wrangling” that was suggested when this 
amendment was proposed in 1959 has been eliminated by a pro- 
vision that the rule making power of the Department of Labor and 
Industries under G.L. (Ter. Ed) Ch. 149, Sec. 1, may continue 
subject to DPH approval. Radiation protection rules of political 
subdivisions of the Commonwealth are subject to DPH approval. 


No Ball Game 


The scope of this amendment of Sec. 5B is wide indeed and 
the sleeping question of State versus Federal control over radiation 
hazards may be expected to take on new significance. Federalists 
(and others of that sort) make the claim that the Atomic Energy 
Act of 1954 (as amended) places the whole realm of radiation pro- 
tection under Federal control. “State’s Righters” contend other- 
wise. The 1958 DPH report (House 2650) states at page 33 that, 
“The similie to be drawn from this latter opinion is one which 
would state that two professional baseball teams may be legally 
organized under the law, but gives recognition to the fact that 
there will be no ball game until a ball park to play in is available, 
and even then only subject to local ground rules.” 

On August 23, 1959, the “Cooperation With States’®> bill was 
passed by Congress, adding a new Sec. 274 to the Atomic Energy 
Act of 1954. In the Comments of the Joint Committee on Atomic 
Energy on this bill as set forth in Senate Report 870 (86th Cong., 
1st Session), the point is made that the “Cooperation With States” 
amendment is “interim legislation” and that it supposes that “the 
uses of atomic energy will be so widespread in future years that 
States should continue to prepare themselves for increased responsi- 
bilities.” 

The principal substantive provisions of this new law are found 
in paragraph “b” of Sec. 274, which authorizes the AEC to enter 
into agreements with governors of the States as a result of which 
States will assume the regulation of some of the less awesome 
nuclear products, such as isotopes. The States are still said, by 
some, to be barred from exercising regulatory power over such 
things as reactors, and fuel processing plants.5¢ They are also 
barred from any control over the disposal of radioactive wastes. 
Whether they still have the right to provide “the ball park to play 
in,” is a matter of future legal debate. 

Further light on the Massachusetts situation might possibly 
arise from a reading of the hearing reports on the “Cooperation 
With States” bill in August, 1959. It was then that Massachusetts 
Atomic Energy Coordinator Raymond I. Rigney told the Joint Com- 
mittee on Atomic Energy that Massachusetts authorities felt there 
were significant voids in the AEC-State picture. Rigney felt that 
there was a definite liaison problem and said that Massachusetts 





55 P.L. 86-373 (73 Stat. 688). 


56 The term “utilization facility,” used in Section 274 of the Atomic Energy Act of 
1954, covers fuel processing and reactors. 
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public health people had raised the question of federal “‘pre-emption” 
over the larger atomic installations. Rigney said that the AEC had 
not “done enough to develop on the local level the interest and sup- 
port of the State agencies who must handle and face the local 
populations with their problems day in and day out.” He advised 
the Congressional Committee that the Massachusetts Commission 
on Atomic Energy did not have the staff to handle such things as 
the problems which developed in Boston over some of the “waste 
disposal activities.”57 

The Massachusetts Commission on Atomic Energy was never 
intended to be much more than a promotional group and has 
lacked the funds even to achieve that aim. It was framed to elimi- 
nate State interference and has now proved to be a definite handi- 
cap to over-all nuclear progress of the proper species. The provision 
for “Federal-State Cooperation” was not as strong on State’s rights 
as the recommendations of the “Joint Federal-State Action Com- 
mittee” appointed by President Eisenhower in 1957, which urged 
the President to give the States, in recognition of their police power, 
“a greater share of the responsibility for the promotion and regu- 
lation of the peace-time uses of atomic energy, particularly in the 
fields of health and safety.” It was specifically pointed out in the 
last mentioned report that privately owned reactors such as Yankee, 
and other nuclear facilities and activities were within the State 
orbit of regulatory responsibility. Much needs to be done in this 
Federal-State conflict and it is the subject of many conferences 
such as the recent one by the Council of State Goverenments in 
Chicago on December 8, 1960. 

We feel strongly that the proposed cooperation by the states 
with the federal government is akin to the invitation extended by 
the spider to the fly. Lest this program trap the unwary, it is of 
some significance to have in mind that in a document entitled: 
“Proposed Criteria for Guidance of States and the AEC,” in per- 
fecting the agreements provided for in Sec. 274, the AEC says: 


“The regulatory authority (i.e., the State) will be expected 
to recognize appropriate exemptions from its regulations for 
operations by the federal government and operations regulated 
by federal agencies but should maintain and promote cooperative 
efforts and arrangements with the Federal Government and its 
agencies among the states.” 


We conclude from this that assurances given to us by our own 
Department of Public Health as to the safety of a particular project, 
and the rules and regulations which the DPH may adopt for the safe 
development and use of nuclear energy, may be subject to revision 
or abrogation by someone who can be reached by mailing a letter 
to Washington 25, D. C. It would be much better if Massachusetts 
could control its own destiny and be master of its own constitutional 
police powers in the field of public health. This does not mean that 
our Commonwealth should adopt arbitrary standards, but that if 
more is demanded of “Citizen Atom” by us than is expected by the 





57 See: “Hearings Before the Joint Committee on Atomic Energy, Federal-State Rela 
tionships in the Atomic Energy Field,” 86th Cong., 2nd Sess., p. 330, et seq. 
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Federal Government, this Commonwealth will not be forced to sub- 
mit to standards which are arbitrary and inappropriate. We are 
well reminded of President Eisenhower’s statement that water 
pollution is a “Local” problem. Without political motive, we must 
disagree emphatically; water pollution and radiation pollution are 
problems that beset both State and Federal Governments and that 
government which can most effectively deal with the immediate 
situation and its consequences (including those which are latent) 
should not be hampered by the other. 


The Last Hooray 


“For although common Snarks do no manner of harm 
Yet I feel it my duty to say— 

Some are Boojums—The Bellman broke off in alarm. 
For the Baker had fainted away.” 


—LEWIS CARROLL 


The final act of the Buzzards Bay Playhouse production of “An 
Enemy of the People,” rewritten and brought up to date by a whole 
host of playwrights who had dipped their quills in liquid plutonium 
and vitriol, was presented on the boards of the Buzzards Bay 
Armory, which just naturally is in Bourne. 

Committee Chairman Lo Presti asked the audience not to applaud 
the proponents of the plan when they spoke. His advice was quite 
unnecessary. Mr. Roberti rose for his long-awaited hour of tri- 
umph. His bombshell gave forth a soft “plop” and he was finished. 
One wonders if he was serious when he said, “We ask you, the 
people of Cape Cod, to hold an open mind and learn more of the 
true facts.” 

Rep. Jones, who had made notes on a “place mat from the 
‘Bourne Mill’ restaurant,” introduced Bourne Selectman Philip 
Sanford, who gave a reasonable account of his position of support. 
Sanford agreed that a fuel processing plant was not appropriate 
but wanted amendments to the bill which would not eliminate 
the park altogether. He quoted Worthen H. Taylor of the DPH 
as having stated: “The Department of Public Health is of the 
opinion that means for adequately safeguarding the health of 
the public and the environment are now provided in the bill.” 

Sanford was followed by Raymond I. Rigney, coordinator of 
atomic energy in Massachusetts. Rigney said that the pending bill 
was the result of “far seeing” planning by experts and that it 
“covers the gamut of atomic energy.” He explained that the pro- 
vision for the authority was “a synthesis of authorities now exist- 
ing in the Commonwealth of Massachusetts and translated to the 
program of atomic energy development.’ 

Rigney tried to save the day by calling upon the legislative 
committee to “eliminate” the fuel processing plant, but his plea 
had come too late. He could not brush aside the massive scientific 
opposition to the actual site and did not try, but in calling for 





58 Transcript of Hearings, p. 146. 
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striking out of this clause and the addition of that, he demonstrated 
the basic defects of the draft legislation. ‘We are trying to do the 
right thing,” said Rigney, “we are trying to work for the good of 
the people down here. If we are wrong, then I hope in your judg- 
ment that you will adjust it.” His hopes (or his expressed hopes) 
were realized. 

Mr. Rigney was of the opinion that Cape Cod could “no longer 
depend on an eight-week resort season” and this observation may 
have been valid. It did not follow, in the minds of most of his 
listeners, that the tourist trade should be sacrificed for an unknown. 
Rigney became the equal of Edwin Booth when he said that Massa- 
chusetts was facing “the greatest period in the history of this 
Commonwealth and in the history of this country.” He spoke of 
the fact that as the gathering was considering the nuclear park 
at Cape Cod, “President Eisenhower sits in Paris and who knows 
what will happen ?”5® 

Others who stood up in the true tradition of a Norman Rockwell 
town meeting were Fred Manamon of the Bourne American Legion 
Post, who expressed confidence in government agencies and said 
that an “Atomic Research Center’ would be good for the economic 
well-being of the area. George Weston of the Bourne VFW was 
similarly recorded. Joseph Morris of the Cape Cod local of the 
Carpenters Union was recorded in favor of the plans and saw a 
chance for members of his union to obtain employment at the nu- 
clear park. Andrew Myscock of the Bourne Rotary Club supported 
the bill and Mrs. Louise Connors of Buzzards Bay made a magnifi- 
cent oration in her role as representative of “the female depart- 
ment of the human race.” Mrs. Connors eschewed any affiliation 
with any organization. She did remind the audience of her youth 
at Lowell, “the city of departed spindles,” but did not apparently 
grasp the full significance of the proposed park when she dismissed 
the hazards and embraced the promised economic pot of gold. Musch 
Kayajan, president of the Bourne Kiwanis Club and head of the 
local Coca Cola plant, was also in favor. Two other men said that 
their roots were in Europe and that America was the land of 
opportunity. Their sincerity was obvious, their information was 
insufficient. 

Senator Lo Presti asked those in favor to stand. Of the 1,000 
persons present, only 50 did so. When the chairman asked those 
opposed to stand, “nearly all in the hall of about 1,000 persons” 
did so. 


It would seem unnecessary to further recount the testimony then 
given by opponents of the bill who had been invited to appear by 
the WHOI scientific group, Lehac’s contingent, and others who came 
voluntarily. Senator Stone did another magnificent job of placing 
the problem in proper perspective.® 

59 Transcript of Hearings, p. 153. 


60 It would appear that few in this group had any real understanding of the situation 
and the hazards involved. Senator Stone doubted if any of them had actually read the 
bill, and for some reason they were unwilling to pay any attention to the many explana- 
tions available in local newspapers. 

61 One of Stone’s comments: “When the Act passes presto-chango, just like that, the title 
to the property is to vest in this (Atomic Energy) Authority made up of three men, taken 
away from the Commonwealth without any charge whatever.” 














ALICE IN NUCLEAR ENERGY LAND 39 


It was Dr. Cyrus Levinthal, Professor of Biophysics at M. I. T. 
and holder of the Ph.D. in Nuclear Physics who really cut to the 
very heart of the problem. In effect Levinthal concluded that the 
Special Commission had the cart in front of the horse. They had 
selected a site and had left it to chance that it would prove accept- 
able. Levinthal continued: 

“One doesn’t write a bill and then say: all right, now somebody 
else will do the study. If you do that, then of course what the 
Legislature is saying is: okay, we are willing to turn over full 
control of this matter to somebody else in the hopes that it will 
be taken care of well. 

“Now I have the greatest confidence in the AEC, so much so I 
think this is really all nonsense. I am sure this waste disposal 
plant would never be built. On the other hand, I wonder a little 
about the sense of turning over this important area, and setting 


up this important Authority unless really very extensive work 
has been done first.” 


Another speaker said that the abortive plans for the amazing 
nuclear park had “set back atomic energy in Massachusetts at least 
five years and it has done so because those who were engaging in 
this conspiracy of silence misguidedly thought the people did not 
have a right to know.” 


Act One Finale 


On May 24th the Joint Committee on Power and Light voted 
unanimously to retire the atomic park ,to the Special Commission 
which had spawned it. Senator Lo Présti commented wryly that 
“the Cape area need not be the only one considered.” 

Mr. Rigney was disappointed but said he was happy they had 
not killed the bill entirely. “It is much too soon to announce any 
plans for the future regarding the atomic research center,” said 
Rigney. He thought that he and the park supporters and potential 
concessionaires would “have to do a lot more digging and a lot more 
work before preparing another piece of legislation.” 

On the Cape, no one rose to deny Rigney’s right to do more 
digging, as long as he didn’t dig South of the Bourne Bridge. “Citi- 
zen Atom” had been run out of town; his head was bloody but 
unbowed. 

In August, 1960, the General Court passed a resolve to continue 
the existence of the Special Commission for another year so that 
it could consider sites for the Atomic Park “in an area other than 
the area commonly known as Camp Edwards.” 

The atom people had reason to be nervous about the acceptance 
of “Citizen Atom” as a next door neighbor. An Associated Press 
despatch which went on the wire at 9:28 a.m. on January 4, 1960 
reported three deaths when the Stationary Low Power Reactor 
No. 1 “blew its top” at the testing station in Idaho. The explosion 
took place about 9 p.m. on January 3rd and officials were thankful 








40 MASSACHUSETTS LAW QUARTERLY 


that the full staff of sixty had not been on hand. The casualty list 
was thankfully limited to the three servicemen who were being 
trained as reactor operators. One of them had been certified in this 
position but the other two had not. According to reports the acci- 
dent happened as these young technicians were “hooking up control 
rods prior to the startup of the reactor.’’® 

John Finney, New York Times science reporter, said that within 
the AEC and the atomic industry the concern was not so much over 
the cause of the accident as over the long range repercussions it 
could have on the atomic power program. “The accident,” said Fin- 
ney, “came precisely at a time when the safety and location of 
atomic power stations is emerging as a crucial public policy problem 
in the atomic program. . . .” The question is whether atomic power 
stations “at least at this stage of development, can safely be placed 
at any location, including metropolitan areas, or must for safety 
reasons be located in remote areas. 

This question is the crux of the Cape Cod controversy, and it is 
the burning issue (if there is a burning issue) before the Special 
Commission which is now studying the advisability of the estab- 
lishment of a nuclear research facility somewhere in this Common- 
wealth. 


The incident at the National Reactor Testing Station at Arco, 
Idaho, took place at a site about 30-40 miles west of Idaho Falls 
(population, 34,000) and perhaps the most curious reports of the 
event were printed in the London Daily Telegraph on January 6th. 


The English press printed this provocative paragraph: 


“An official of the Atomic Energy Commission admitted to me 
today that he could not understand how a major disaster was 
averted when a nuclear reactor exploded at the National Reactor 
Testing Station near Idaho Falls, Idaho, on Tuesday night. He 
said: ‘I can only say we were amazed!’ ” 


The English correspondent explained that there was an opening 
in the shell, in which the reactor was contained, which accommo- 
dated a crane. This opening “should have been large enough for a 
high level of radiation to escape in the event of such a mishap.” 


The Daily Telegraph reporter quotes his Atomic Energy Com- 
mission “official” as follows: 


1. “It is remarkable that radiation did not escape in suffi- 
cient quantity to form a cloud which could have caused a 
disaster.” 


2. “But investigators have taken samples from sagebrush on 
surrounding roads and have made repeated flights over the 


62 The information on this accident was released (principally via bulletins on the wires 
of AP and UPI) to the public in a terse communique reminiscent of a despatch labeled 

“Somewhere in Europe’ & la World Wars I and II. This method of public relations has 
become traditional with the AEC. According to Stephen Sinichak, an information officer 
at Oak Ridge when the Y-12 plant went blue, one of the eight points to be considered in 
the handling of nuclear accident news is: ‘“‘Recognize that radiation incidents are front 
page news. Aim toward making a front page story for only a short period. This can be 
done by releasing as much as possible, leaving little for the second day story.” 

The policy described by Sinichak had already won the AEC ‘Superior Performance 
Award” for one PR man, and it was extremely effective in this Idaho case. A survey 
of the leading newspapers across America during the period from January 4, 1961 to 
January 8, 1961, indicates that another “Superior Performance Award” is due. 
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site to test radiation. It is very low and there is no danger 
to town or workmen in other parts of the station.” 


Concluding his report, the Daily Telegraph correspondent said 
that the official did not think that containment spheres for similar 
reactors would be modified to contain the radiation liable to be re- 
leased. “These reactors are for use in remote areas such as the 
Antarctic, so there would be no danger to civilian communities 
anyway.” 

The Idaho state department of public health confirmed the fact 
that there was no “significant” change in the radiation picture 
but a “slight increase in radiation” during the morning hours of 
January 4th was noted at Boise. Even this increase was lower 
than the radiation produced by the Nevada Bomb tests. Norman 
Islitzer, head of the AEC weather bureau, “a man who could close 
the plant down if the radiation danger warranted,” apparently felt 
the danger was “confined to the immediate premises.” 

Lewis C. Ross, Bonneville County (Idaho) Civil Defense Director, 
stated that his organization had been assured that no danger existed 
to residents of Idaho Falls or Bonneville County. He said that “to 
avoid exciting the population,” no warnings were issued from civil 
defense headquarters after the explosion. 

* * * * * * 


We think the Idaho accident proves, for the time being at least, 
that we are still justified in our philosophy or reasonableness and 
prudence. We do not favor the “in-town” reactor or the creation 
of any Massachusetts atomic energy “Authority” to operate a 
nuclear dangerland. 
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